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PREFACE 


James  Alexander,  Zenger's  chief  legal  adviser,  is  often  spoken  of  as  the  author,  or  editor, 
of  this  account  of  the  Zenger  trial.  That  Alexander  was  active  in  the  collection  of  materials 
for  it  is  proved  by  a  letter  to  him  from  Hamilton,  presented  in  facsimile  in  Rutherford's 
biography  of  Zenger.  It  should  be  remembered  that  this  is  essentially  the  account  of  a  legal 
action,  and  that  only  a  lawyer  would  be  competent  to  organize  it. 

The  narrative  is  in  the  first  person,  however,  and  if  Alexander  wrote  it  all,  he  "ghosted" 
it  for  Zenger.  Furthermore,  if  the  prose  of  the  opening  paragraph  is  Alexander's,  then  all 
that  is  said  about  the  German-American  printer's  bad  English  syntax  and  long,  involved 
sentences  may  be  alleged  against  the  legal  style  of  the  leader  of  the  New  York  bar.  Long 
sentences  are  indeed  characteristic  of  eighteenth-century  English  prosody,  and  it  took  more 
skill  than  most  lawyers  or  printers  possessed  to  manage  them  with  consistent  success.  Everything 
considered,  however,  probably  Zenger's  chief  contributions  to  the  following  narrative  and 
compilation  were  its  printing  and  some  cooperation  in  the  planning.  Of  course,  he  may  be 
considered  to  have  approved  it  all. 

The  original  edition,  consisting  of  forty  small-folio  pages,  was  published  from  Zenger's 
shop  in  1736.  It  was  widely  distributed  both  in  the  Colonies  and  in  England,  and  it  un- 
doubtedly was  influential  in  developing  popular  ideas  of  liberty  on  both  sides  of  the  Atlantic. 
There  were  two  other  editions  of  the  pamphlet  in  the  Colonies  during  the  eighteenth  century 
(by  Thomas  Fleet,  Boston,  1738;  and  John  Holt,  Boston,  1770),  and  no  less  than  eleven 
editions  in  England.  But  the  Tryal  has  been  reprinted  only  once  (before  the  present  edition) 
in  the  last  hundred  years,  and  only  three  times  since  the  end  of  the  eighteenth  century  (in 
Howell's  State  Trials,  London,  18 16;  in  Chandler's  American  Criminal  Trials,  London, 
1 841 ;  and  in  Rutherford's  John  Peter  Zenger,  New  York,  1904).  Thus,  the  present  edition 
is  one  of  two  American  reprints  since  1 770,  and  the  only  one  since  that  date  not  included 
as  part  of  a  larger  volume. 

This  is  a  literal  reprint  of  the  original  Zenger  edition,  except  for  (a)  the  substitution, 
for  easier  reading,  of  the  short  "s"  for  the  long  form  of  that  character;  (b)  filling  in  a  few 
blanks  and  omissions  in  the  original  with  words  supplied  in  later  editions;  (c)  the  correction 
of  a  very  few  fully  obvious  typographical  errors,  also  usually  corrected  in  subsequent  editions; 
and  (d)  the  insertion  of  sub-headings  and  occasional  notes  by  the  present  editor. 

The  interpolated  sub-headings  and  notes  represent  an  effort  not  only  to  explain  points 
not  immediately  clear,  but  also  to  open  up  and  illuminate,  so  far  as  may  be  possible  within 
the  bounds  of  historical  fact,  the  documents  and  the  legal  procedures,  in  order  to  stress  the 
broader  issues  and  the  dramatic  situations  of  the  famous  trial. 

I  wish  to  thank  Professor  William  F.  Fratcher,  of  the  College  of  Law  of  the  University 
of  Missouri,  for  reading  the  Tryal  and  my  notes,  and  for  his  helpful  comments  thereon; 
but  I  charge  him  with  no  responsibility  for  my  various  interpolations  and  observations. 

Dr.  Fisher  and  I  are  grateful,  also,  to  the  E.  W.  Stephens  Company  for  special  assistance 
in  the  binding  of  this  little  book. 

F.  Li  m. 


INTRODUCTION 


Although  this  is  the  account  of  a  law  trial,  before  the  Supreme  Court  of  the  Province 
of  New  York,  with  the  events  leading  up  to  it,  the  reader  should  understand  from  the  first 
that  it  was  no  ordinary  judicial  action,  and  that  the  case  was  actually  tried  not  only  on  the 
basis  of  the  English  common  law,  but  also  on  the  grounds  of  the  new  ideas  of  liberty  which 
had  been  spreading  widely  in  both  the  Colonies  and  the  Mother  Country.  Courts  were  far 
less  strictly  governed  by  rules  of  procedure  in  1735  than  they  were  a  hundred  years  later;  and 
a  majority  of  the  members  of  the  bar,  and  many  of  the  magistrates,  were  inadequately  educated 
in  the  law  and  legal  forms  and  processes.  (P.  M.  Hamlin,  Legal  Education  in  Colonial  New 
York,  New  York,  1939).  Because  of  that  situation,  it  was  possible  to  try  a  case  almost  as 
much  on  accepted  ethical  principles,  texts  from  the  Bible,  and  current  political  and  social 
theory,  as  upon  Coke,  Selden,  and  Hale. 

Thus  it  was  that  James  Alexander,  a  good  lawyer  and  the  leading  mind  behind  the 
entire  Zenger  case,  could  make  the  following  remarkable  observations  in  Benjamin  Franklin's 
Pennsylvania  Gazette  two  years  after  the  famous  trial  (December  8,  1737):  "When  the 
defendant  is  innocent  and  unjustly  prosecuted,  his  Counsel  may,  nay  ought  to  take  all 
advantages  and  use  every  stratagem  that  his  skill,  art  and  learning  can  furnish  him  with.  This 
last  was  the  case  of  Zenger  at  New  York,  as  appears  by  the  printed  Trial  and  the  VERDICT 
of  the  Jury.  It  was  a  popular  cause.  The  LIBERTY  OF  THE  PRESS  in  that  Province  de- 
pended upon  it.  In  such  occasions  the  dry  rules  of  strict  pleading  are  never  observed.  The 
Counsel  for  the  Defendant  sometimes  argues  from  the  known  principles  of  Law,  then  raises 
doubts  and  difficulties  to  confuse  his  Antagonist,  now  applies  himself  to  the  affections,  and 
chiefly  endeavors  to  raise  the  passions.  Zenger's  Defence  is  to  be  considered  in  all  three 
different  lights."  (See  also  the  Emlyn  comment  in  my  note  on  page  24.) 

The  reader  is  forewarned,  therefore,  to  expect  a  great  forensic  performance  in  the 
trial,  rather  than  a  powerful  legal  exhibition,  which  might  set  a  historic  precedent.  The 
effect,  as  I  shall  point  out  later,  was  exerted  on  political  ideas  rather  than  on  legal  principles. 
*      *      *  * 

One  of  the  early  operations  of  the  War  of  the  Grand  Alliance  was  the  complete  devasta- 
tion by  the  French  forces  in  1689  of  that  district  of  Bavaria  known  as  the  Palatinate.  The 
Zenger  family  lived  in  that  unfortunate  region,  and  John  Peter's  early  childhood  was  con- 
ditioned by  the  privations  which  resulted  from  that  monstrous  and  wanton  act  of  military 
cruelty.  In  17 10,  Queen  Anne  of  England,  moved,  it  is  said,  by  compassion  toward  her 
allies  in  Germany,  and  also,  it  may  be  surmised,  by  a  wish  to  increase  the  population  of  her 
setdements  in  America,  had  several  shiploads  of  the  destitute  Palatines  carried  to  the  New 
World,  there  to  begin  life  anew. 

On  one  of  those  ships  was  the  Zenger  family.  But  the  father  died  before  the  family 
was  setded  in  the  new  land;  probably  he  died  during  the  voyage  and  was  buried  at  sea. 

John  Peter  was  thirteen  when  he  arrived  in  America,  and  he  soon  found  a  place  with 
William  Bradford,  the  New  York  printer,  to  whom  he  was  apprenticed  until  he  should 
reach  the  age  of  twenty-one.  Bradford  had  been  Philadelphia's  pioneer  printer,  but  he  got 
into  trouble  with  the  Quaker  censors  of  that  city  and  in  1693  willingly  accepted  New 
York's  invitation  to  become  the  official  printer  of  that  colony. 


THE  CASE  AND  TRYAL 
By  the  terms  of  the  indentures  by  which  a  boy  was  bound  out  as  an  apprentice  in 
Colonial  times,  the  master  was  under  obligation  to  provide  proper  food,  clothes,  lodging  and 
education;  but  if  he  was  niggardly  and  harsh  in  discipline,  nobody  was  likely  to  interfere. 
Bradford  apparendy  thought  that  a  printer's  training  in  the  shop  was  sufficient  education, 
and  John  Peter  had  no  schooling.  He  never  did  master  English  syntax.  His  spelling  seems 
to  have  been  good  enough  to  meet  the  lax  requirements  of  the  times;  but  he  never  achieved 
smoothness  of  phrasing  and  style,  and  his  punctuation  was  a  matter  of  whim.  When  one  of 
his  sentences  is  dismembered,  its  several  parts  crawl  off  in  various  directions,  each  under 
its  own  power.  Thus,  as  Isaiah  Thomas  notes,  Zenger  was  not  a  "correct"  printer.  On  the 
esthetic  side  of  the  printing  art,  however,  John  Peter  did  much  better;  as  Thomas  adds,  he 
was  "a  good  workman,"  and  his  newspaper  and  pamphlets  were,  as  a  rule,  handsome 
productions. 

I  may  as  well  stop  here  to  express  my  own  conviction  that  John  Peter  Zenger  has  been 
underestimated  by  most  of  those  who  have  written  about  him.*  It  is  easy  to  poke  fun  at 
his  sentences,  though  there  are  plenty  of  American-schooled  boys  today  who  do  no  better 
with  the  syntax  of  their  mother  tongue.  And  it  is  easy  to  be  mildly  contemptuous  of  the 
young  fellow  who  .allowed  himself  to  be  insulted  and  jailed  while  more  brilliant  men  took 
the  spodight  in  defense  of  the  grand  principles  for  which  he  was  a  dumb  martyr.  But 
Zenger  was  a  man  of  feeling  and  talent.  His  paper  made  a  better  appearance  than  most  of 
the  other  Colonial  sheets  (certainly  it  was  better  than  Bradford's),  and  after  the  end  of  the 
great  controversy  with  which  his  name  is  connected  in  history,  when  he  had  a  chance  to 
show  what  he  could  do  with  a  newspaper  instead  of  a  journal  of  opinion,  he  edited  a  very 
good  gazette  until  his  death.  After  that,  when  his  widow  Cathrine  Anna  and  his  son  John 
made  shift  to  conduct  the  paper,  it  ran  down  steadily;  and  when  John  died  in  1751,  the 
paper  died  with  him.  But  John  Peter  Zenger  appears  to  have  been  stout-hearted,  industrious, 
talented,  and  respected  by  his  fellow  citizens.  He  was  the  organist  of  the  Garden  Street 
Dutch  Reformed  Church,  of  which  he  and  his  family  were  faithful  communicants.  During 
the  latter  years  of  his  life,  he  was  an  official  printer  of  New  York  and  New  Jersey. 

Shordy  after  he  had  finished  his  apprenticeship,  young  Zenger  became  the  official  printer 
of  the  Colony  of  Maryland.  This  episode  of  his  life  was  brief,  however,  for  reasons  now 
unknown.  If  there  had  been  anything  discreditable  about  his  leaving  Maryland,  it  would 
have  been  dredged  up  when  the  Court  party  was  attacking  him  in  the  New-York  Gazette 
a  few  years  later.  We  know  that  in  this  period  he  was  married  and  lost  his  wife.  Perhaps 
personal  reasons,  perhaps  business  reverses,  caused  Zenger's  return  with  his  infant  son  John, 
to  New  York,  where  he  entered  into  a  brief  partnership  with  his  former  master. 

But  like  most  ambitious  journeyman  printers,  he  wanted  a  shop  of  his  own,  and  by 
the  time  he  was  thirty  he  had  managed  to  set  up  a  modest  printing  office.  He  had  married 
again,  and  had  two  baby  boys;  three  more  were  born  in  the  next  seven  years. 

Zenger  had  been  conducting  a  printing  business  of  his  own  for  six  years  when  William 
Cosby  landed  in  New  York,  the  King's  appointee  to  the  governorship  of  the  Colony.  This 
is  not  the  place  to  recount  the  arrogant  behavior  of  Governor  Cosby,  in  which  cupidity 


•Livingston  Rutherford's  John  Peter  Zenger:  His  Press,  His  Trial,  and  a  Bib- 
liography of  Zenger  Imprints  (New  York:  Dodd,  Mend  &  Company,  1904)  is  excellent 
as  bibliography,  fair  in  its  story  of  the  trial,  and  very  poor  as  biography.  Far  the  best 
treatment  of  Zenger  is  in  pamphlet  form — Professor  Irving  G.  Cheslaw's  John  Peter 
Zenger:  A  Historical  Study  (1952). 
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rhymed  so  well  with  stupidity.  His  autocratic  spirit  and  his  deficiencies  of  judgment  led  him 
into  one  administrative  blunder  after  another. 

About  the  time  of  Cosby's  advent  in  New  York,  Zenger  began  to  print  some  broadsides 
and  folders  of  folio  size  dealing  with  basic  matters  of  Colonial  government.  These  are  im- 
portant only  as  they  show  the  German-American  printer's  first  relations  with  a  New  York 
group  of  liberal  intellectuals.  That  relationship  grew  closer  week  by  week,  and  early  in 
the  summer  of  1733  Chief  Justice  Lewis  Morris,  then  engaged  in  an  altercation  with  the 
Governor  which  was  to  lead  soon  to  his  removal  from  the  bench,  persuaded  Zenger  to  print 
a  pamphlet  stating  his  position  and  the  reasons  for  it. 

Zenger  was  now  fully  established  as  the  printer  for  the  opposition  party.  Bradford 
would  do  no  printing  for  the  Governor's  critics,  and  his  Gazette  was  filled  with  "fulsome 
Panagyrics"  of  his  master.  The  leaders  of  the  Opposition  were  Judge  Morris,  Lewis 
Morris,  Jr.,  James  Alexander,  and  William  Smith.  All  were  lawyers,  leaders  of  bench  and 
bar  in  this  small  city  of  about  ten  thousand  population. 

*      *      *  * 

It  is  interesting  to  imagine  a  visit  which  Alexander  and  young  Morris  may  have  made  to 
the  Zenger  shop  in  the  early  fall  of  1733.  Colonial  printing-offices  were  often  family 
affairs,  located  in  the  printers'  homes;  the  wife  lent  a  hand  as  she  could,  and  the  children 
learned  the  trade  as  they  grew  up.  Zenger's  was  a  one-man  shop  at  this  time,  though  his 
son  John  was  fourteen  and  big  enough  to  do  a  man's  work.  Alexander  and  Smith,  spruce  in 
cocked  hats,  their  hair  in  queues,  their  coats  with  high  collars  and  their  shoes  with  large 
buckles,  made  fine  figures  as  they  entered  the  small  shop  in  the  Zenger  home  on  Smith 
Street.  John  Peter,  setting  type  from  a  case  near  a  window,  slid  off  his  high  stool  and  came 
forward  to  greet  them.  There  was  a  trace  of  the  German  in  his  speech,  but  that  was  no 
matter  for  notice  in  a  town  in  which  the  Dutch  were  so  prominent.  He  found  chairs  for 
his  visitors,  and  unfastened  his  printer's  apron  as  he  inquired  to  what  he  owed  the  honor 
of  this  visit — another  broadside,  perhaps?  A  little  pamphlet? 

"We'll  come  straight  to  the  point,  Zenger,"  said  James  Alexander.  '"Tis  no  good 
beating  about  the  bush.  We've  reached  the  point  in  this  fight  with  Cosby  when  we  need  a 
gazette.  The  Court  party  have  Bradford's,  but  we  need  a  spokesman  more  than  they  do. 
Ours  is  the  popular  side,  and  the  people  must  be  informed  of  how  things  stand." 

"A  sound  argument — eh,  Zenger?"  said  young  Morris,  taking  out  his  snuff-box.  He 
offered  it  to  Alexander,  and  then  to  Zenger.  Zenger  refused  the  snuff,  kept  his  silence. 

"We've  talked  it  over  with  the  Judge,"  went  on  Alexander.  "We  want  you  to  print  a 
newspaper,  Zenger." 

The  two  lawyers  waited  for  the  printer's  reply,  which  was  slow  in  coming.  Finally  he 
said:  "I  am  just  a  printer.  I  can  set  the  type.  I  can  print  the  paper.  These  things  I  can  do, 
and  do  well,  as  I  hope  I  may  say,  and  as  you  gentlemen  know  also.  But  I  am  poor  at 
writing — a  weekly  gazette — " 

"That  shall  not  be  at  your  charge,  my  good  Printer,"  declared  Alexander  heartily. 
"My  pen  shall  be  dedicated  to  the  cause — and  yours,  too,  Smith?" 

"Mine,  too,"  agreed  Morris,  "and  my  father's,  and  William  Smith's,  and  others, 
I  warrant  you." 

"Then  I  will  do  it!"  exclaimed  Zenger,  striking  his  fist  into  his  palm.  "I  will  have  to 
get  another  printer — a  journeyman.  I  can  get  him.  But  I  will  do  it." 

"I  need  not  tell  you,  Friend  Zenger,"  said  Alexander,  "that  no  man  challenges  a 
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Royal  Governor  with  impunity.  There  is  no  small  danger  here.  But  Smith  and  I  pledge 
ourselves  to  see  you  through  whatever  may  befall.  Eh,  Smith?" 

"Aye,"  said  Morris,  "but  I  misdoubt  if  our  Printer  here  is  easily  affrighted — even  by 
Royal  Governors." 

And  so,  on  November  5,  1733,  appeared  the  Nezv-York  Weekly  Journal,  John  Peter 
Zenger,  printer;  and  from  the  first  it  was  filled  with  essays  on  liberty  and  attacks  upon 
the  arbitrary  acts  of  Governor  William  Cosby. 

I  now  resign  the  position  of  narrator  to  Zenger,  who  tells  the  story  in  his  famous 
pamphlet  of  The  Case  and  Tryal.  F.  l.  m. 


The  Case  and  Tryal 
Of 

John  Peter  Zenger 

AS  There  was  but  one  Printer  in  the  Province  of  New-York,  that  printed  a 
publick  News  Paper,  I  was  in  Hopes,  if  I  undertook  to  publish  another,  I 
might  make  it  worth  my  while;  and  I  soon  found  my  Hopes  were  not 
groundless:  My  first  Paper  was  printed,  Nov.  $th,  1733.  and  I  continued 
Sprinting  and  publishing  of  them,  I  thought  to  the  Satisfaction  of  every  Body, 
till  the  January  following:  when  the  Chief  Justice  was  pleased  to  animadvert  upon  the  Doc- 
trine of  Libels,  in  a  long  Charge  given  in  that  Term  to  the  Grand  Jury,  and  afterwards  on 
the  third  Tuesday  of  October,  1734.  was  again  pleased  to  charge  the  Grand  Jury  in  the 
following  words. 

Note:  No  newspaper  was  ever  published  "to  the  satisfaction  of  everybody,"  and 
certainly  Printer  Zenger  was  far  from  believing  that  his  paper,  from  the  first  issue, 
pleased  Governor  Cosby,  or  any  of  the  Court  party.  Clearly,  this  is  said  with  tongue  in 
cheek — a  legalistic  tergiversation.  .  .  .  The  Chief  Justice  referred  to  is  James  De 
Lancey,  the  thirty-year-old  lawyer  whom  Cosby  had  placed  in  the  position  from  which 
he  had  removed  Lewis  Morris. 

'  Gentlemen;  I  shall  conclude  with  reading  a  Paragraph  or  two  out  of  the  same  Book, 
'  concerning  Libels;  they  are  arrived  to  that  Height,  that  they  call  loudly  for  your  Animadver- 
sion; it  is  high  Time  to  put  a  Stop  to  them;  for  at  the  rate  Things  are  now  carried  on, 
1  when  all  Order  and  Government  is  endeavoured  to  be  trampled  on ;  Reflections  are  cast 
'  upon  Persons  of  all  Degrees,  must  not  these  Things  end  in  Sedition,  if  not  timely  prevented? 
'  Lenity,  you  have  seen  will  not  avail,  it  becomes  you  then  to  enquire  after  the  Offenders, 
1  that  we  may  in  a  due  Course  of  Law  be  enabled  to  punish  them.  If  you,  Gentlemen,  do  not 
'  interpose,  consider  whether  the  ill  Consequences  that  may  arise  from  any  Disturbances  of  the 
'  public  Peace,  may  not  in  part,  lye  at  your  Door? 

1  Hawkins,  in  his  Chapter  of  Libels,  considers  three  Points,  1st.  What  shall  be  said  to  be 
'  a  Libel,  idly.  Who  are  lyable  to  be  punished  for  it.  $dly.  In  what  Manner  they  are  to  be 
'  -punished.  Under  the  1st.  he  says,  §.  7.  Nor  can  there  be  any  Doubt,  but  that  a  Writing 
'  which  defames  a  private  Person  only,  is  as  much  a  Libel  as  that  which  defames  Persons 
1  intrusted  in  a  publick  Capacity,  in  as  much  as  it  manifestly  tends  to  create  ill  Blood,  and  to 
'  cause  a  Disturbance  of  the  publick  Peace;  hozvever  it  is  certain,  that  it  is  a  very  high  Aggrava- 
'  tion  of  a  Libel,  that  it  tends  to  scandalize  the  Government,  by  reflecting  on  those  who  are 
'  entrusted  with  the  Administration  of  publick  A  fairs,  which  does  not  only  endanger  the 
'  publick  Peace,  as  all  other  Libels  do,  by  stirring  up  the  Parties,  immediately  concerned  in 
'  it,  to  Acts  of  Revenge,  but  also  has  a  direct  Tendency  to  breed  in  the  People  a  Dislike  of 
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'  their  Governours,  and  incline  them  to  Faction  and  Sedition,  As  to  the  zd.  Point  he  says. 
'  §  10.  It  is  certain,  not  only  he  who  composes  or  -procures  another  to  compose  it  but  also 
'  that  he  who  publishes,  or  procures  another  to  publish  it,  are  in  Danger  of  being  punished 
'  for  it;  and  it  is  said  not  to  be  material  whether  he  who  disperses  a  Libel,  knew  any  Thing 
'  of  the  Contents  or  Effects  of  it  or  not;  for  nothing  could  be  more  easy  than  to  publish  the 
'  most  virulent  Papers  with  the  greatest  Security,  if  the  concealing  the  Purport  of  them  from 
'  an  illiterate  Publisher,  would  make  him  safe  in  the  dispersing  them:  Also,  it  has  been 
'  said,  that  if  he  who  hath  either  read  a  Libel  himself,  or  hath  heard  it  read  by  another,  do 
1  afterwards  maliciously  read  or  report  any  Part  of  it  in  the  Presence  of  others,  or  lend  or 
'  shew  it  to  another,  he  is  guilty  of  an  unlawful  Publication  of  it.  Also  it  hath  been  holden, 
'  that  the  Copying  of  a  Libel  shall  be  a  conclusive  Evidence  of  the  Publication  of  it,  unless 
'  the  Party  can  prove,  that  he  delivered  it  to  a  Magistrate  to  examine  it,  in  which  Case  the 
'  Act  subsequent  is  said  to  explain  the  Intention  precedent.  But  it  seems  to  be  the  better 
1  Opinion,  that  he  who  first  writes  a  Libel,  dictated  by  another,  is  thereby  guilty  of  Making 
'  of  it,  and  consequently  punishable  for  the  bare  Writing;  for  it  was  no  Libel  till  it  was 
'  reduced  to  Writing. 

'  and  if  any  other  should  arise  in  the  Course  of  your  Proceedings,  in  which  you  are  at  a  Loss, 
'  or  conceive  any  Doubts,  upon  your  Application  here,  We  will  assist  and  direct  you. 

The  General  Assembly  Refuses  to  Burn  the  Papers 
The  Grand  Jury  not  indicting  me  as  was  expected,  the  Gendemen  of  the  Council  pro- 
ceeded to  take  my  Journals  into  Consideration,  and  sent  the  following  Message  to  the  general 
Assembly. 

'  Die  Jovis,  3  ho.  P.  M.  I  yth  of  October,  1 734. 

'  A  Message  from  the  Council  by  Philip  Cortlandt,  in  these  Words,  to  wit, 

'  That  Board  having  had  several  of  Zenger's  Nezv-York  weekly  Journals,  laid  before 
'  them,  and  other  scurrilous  Papers,  tending  to  alienate  the  Affections  of  the  People  of  this 
'  Province  from  His  Majesty's  Government,  to  raise  Seditions  and  Tumults  among  the 
'  People  of  this  Province,  and  to  fill  their  Minds  with  a  Contempt  of  His  Majesty's  Govern- 
1  ment:  And  considering  the  pernicious  Consequences  that  may  attend  such  growing  Evils, 
'  if  not  speedily  and  effectually  put  a  Stop  to.  And  conceiving  that  the  most  likely  Method 
'  to  put  a  Stop  to  such  bold  nad  seditious  Practices,  to  maintain  the  Dignity  of  His  Majesty'* 
'  Government,  and  to  preserve  the  Peace  thereof,  would  be  by  a  Conferrence  between  a 
'  Committee  of  this  Board,  and  a  Committee  of  the  Assembly;  it  is  therefore  ordered,  That 

'  These,  Gentlemen,  are  some  of  the  Offences  which  are  to  make  part  of  your  Enquiries, 
'  the  Gendemen  of  this  Board,  NOW  ASSEMBLED,  or  any  seven  of  them,  be  a  Committee, 
'  to  join  a  Committee  of  the  House  of  Representatives,  in  order  to  confer  together,  and  to 
'  examine  and  enquire  into  the  said  Papers,  and  the  Authors  and  Writers  thereof. 

'  Which  Message  being  read. 

'  Ordered,  That  the  Members  of  this  House,  or  any  fourteen  of  them,  do  meet  a  Com- 
'  mittee  of  the  Council,  at  the  Time  and  Place  therein  mentioned. 

'  Die  Veneris,  9  ho.  18  October,  1734. 
'  Mr.  Garretson  from  the  Committee  of  this  House  reported,  That  they  last  Night  met 
'  the  Committee  of  the  Council,  on  the  subject  Matter  of  their  Message  of  yesterday  to  this 
'  House;  and  that  after  several  Preliminaries  between  the  said  Committees,  the  Gentlemen 
'  of  the  Council  reduced  to  Writing,  what  they  requested  of  this  House,  and  delivered  the 
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'  same  to  the  Chairman,  who  delivered  it  in  at  the  Table,  and  being  read,  is  in  the  Words 
'  following. 

At  a  Committee  of  the  Council  held  the  ljth  of  October,  1734. 

PRESENT. 

Mr.  Clarke.  Mr.  Livingston.  Mr.  Courtland. 

Mr.  Harison.  Mr.  Kennedy.  Mr.  Lane. 

Dr.  Colden.  Mr.  Chief  Justice.  Mr.  Horsmanden. 

1  Gentlemen; 

'  The  Matters  we  request  your  Concurrence  in,  are,  That  Zenger's  Papers,  No.  7.  47. 
'  48.  49,  which  were  read,  and  which  we  now  deliver,  be  burnt  by  the  Hands  of  the  common 
'  Hangman,  as  containing  in  them  many  Things  derogatory  of  the  Dignity  of  His  Majesty's 
'  Government,  reflecting  upon  the  Legislature,  upon  the  most  considerable  Persons,  in  the 
1  most  Distinguished  Stations  in  the  Province,  and  tending  to  raise  Seditions  and  Tumults 
'  among  the  people  thereof. 

'  That  you  concur  with  us  in  the  Addressing  the  Governor,  to  issue  His  Proclamation, 
'  with  a  Promise  of  Reward  for  the  Discovery  of  the  Authors  or  Writers  of  these  Seditious 
'  Libels. 

'  That  you  concur  with  us  in  an  Order  for  Prosecuting  the  Printer  thereof. 
'  That  you  concur  with  us  in  an  Order  to  the  Magistrates,  to  exert  themselves  in  the 
'  Execution  of  their  Offices,  in  order  to  preserve  the  publick  Peace  of  the  Province. 
'  By  Order  of  the  Committee. 

Fred.  Morris,  CI.  Con. 

'  Mr.  Garretson  delivered  likewise  to  the  House  the  several  Papers  referred  to  in  the 
'  said  Request. 

'  Ordered,  That  the  said  Papers  be  lodg'd  with  the  Clerk  of  this  House,  and  that  the 
'  Consideration  thereof,  and  the  said  Request,  be  referred  till  Tuesday  next. 

'  Die  Martis,  9  ho.  A.M.  22  October,  1734. 
'  The  House  according  to  Order  proceeded  to  take  into  Consideration  the  Request  of 
'  a  Committee  of  Council,  delivered  to  a  Committee  of  this  House,  on  the  ibth  instant,  as 
'  likewise  of  the  several  Papers  therein  referred  to.  And  after  several  Debates  upon  the  subject 
'  Matters,  it  was  ORDERED  THAT  THE  SAID  PAPERS  AND  REQUEST  LYE  ON 
'THE  TABLE.' 

The  Council  finding  the  General  Assembly  would  not  do  any  Thing  about  it,  they 
sent  the  following  Message  to  the  House. 

'  Die  Sabbati,  9  ho.  A.M.  2  November,  1734. 
'  A  Message  from  the  Council  by  Mr.  Livingston,  desiring  this  House  to  return  by  him 
'  to  that  Board,  the  several  seditious  journals  of  Zetiger's  No.  7.  47.  48.  49.  which 
'were  delivered  by  a  Committee  of  that  Board  to  a  Committee  of  this  House,  the  17th  of 
'  October  last,  together  with  the  Proposals  of  the  Committee  of  that  Board,  delivered  therewith 
'  to  a  Committee  of  this  House;  and  then  withdrew. 

The  Magistrates  and  Aldermen  Will  Not  Cooperate 
On  Tuesday  the  5 /A  of  November,  1734,  the  Quarter  Sessions  for  the  City  of  New-York 
began,  when  the  Sheriff  delivered  to  the  Court  AN  ORDER,  which  was  read  in  these  Words. 
'  At  a  Council  held  at  Fort  George,  in  New-York,  the  id  of  November,  1734. 
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PRESENT, 

His  Excellency  William  Cosby,  Capt.  General  and  Governour  in  Chief,  kc. 
Mr.  Clark.  Mr.  Livingston.  Mr.  Cortland. 

Mr.  Harison.  Mr.  Kennedy.  Mr.  Lane. 

*  Dr.  Colden.  Mr.  Chief  Justice.  Mr.  Horsmanden. 

'  W A<jr£<«  £y  an  Order  of  this  Board,  of  this  Day,  some  of  John  Peter  Zenger's  Journals, 
'  entitled,  The  New- York  weekly  Journal,  containing  the  freshest  Advices,  foreign  and 
'  domestick,  No.  7.  47.  48.  49.  were  ordered  to  be  burnt  by  the  Hands  of  the  common 
'  Hangman,  or  Whiff er,  near  the  Pillory  in  this  City,  on  Wednesday  the  6th  Instant, 
'  between  the  Hours  of  Eleven  and  Twelve  in  the  Forenoon,  as  containing  in  them  many 
'  Things  tending  to  Sedition  and  Faction,  to  bring  His  Majesty's  Government  into  Contemft, 
'  and  to  disturb  the  Peace  thereof,  and  containing  in  them  likewise,  not  only  Reflections 
'  ufon  His  Excellency  the  Governour  in  f  articular,  the  Legislature  in  general,  but  also  ufon 
'  the  most  considerable  Persons  in  the  most  distinguished  Stations  in  this  Province.  It  is 
'  therefore  ordered,  That  the  Mayor,  and  Magistrates  of  this  City,  do  attend  at  the  Burning 
'  of  the  several  Pafers  or  Journals  aforesaid,  Numbered  as  above  mentioned. 

Fred.  Morris,  D.  CL  Con. 

'  To  Robert  Lurting,  Esq;  Mayor  of  the  City  of  New-York,  and  the  Rest  of  the  Magis- 
1  trates  for  the  said  City  and  County. 

Upon  reading  of  which  ORDER,  the  Court  forbad  the  Entring  thereof  in  their  Books 
at  that  Time,  and  many  of  them  declared,  that  if  it  should  be  entred,  they  would  have  their 
Protest  entered  against  it. 

On  Wednesday  the  6th  of  November,  the  Sherriff  of  New-York  moved  the  Court  of 
Quarter  Sessions  to  comply  with  the  said  Order,  upon  which  one  of  the  Aldermen  offered  a 
protest,  which  was  read  by  the  Clerk,  and  approved  of  by  all  the  Aldermen,  either  expressly 
or  by  not  objecting  to  it,  and  is  as  followeth. 

1  Whereas  an  ORDER  has  been  served  on  this  Court,  in  these  Words. 

(The  Order  as  above  incerted.) 

'  And  whereas  this  Court  conceives,  they  are  only  to  be  commanded  by  the  King's 
1  Mandatory  Writs,  authorized  by  Law,  to  which  they  conceive  they  have  the  Right  of  shew- 
'  ing  Cause  why  they  don't  obey  them,  if  they  believe  them  improper  to  be  obey'd,  or  by 
1  ORDERS,  which  have  some  known  Laws  to  authorize  them;  and  whereas  this  Court  con- 
'  ceivcs  THIS  ORDER  to  be  no  Mandatory  Writt  warranted  by  Law,  nor  knows  of  no  Law 
1  that  authorizes  the  making  the  Order  aforesaid;  so  they  t>ink  themselves  under  no  Obligation 
'  to  obey  it:  Which  Obedience,  they  think,  would  be  in  them,  an  opening  a  Door  for  arbi- 
1  trary  Commands,  which,  when  once  opened,  they  know  not  what  Dangerous  Consequences 
'  may  attend  it.  Wherefore  this  Court  conceives  it  self  bound  in  Duty  (for  the  Preservation 
1  of  the  Rights  of  this  Corporation,  and  as  much  as  they  can,  the  Liberty  of  the  Press  and 
'  the  People  of  the  Province,  since  an  Assembly  of  the  Province,  and  several  Grand  Juries, 
'  have  refused  to  meddle  with  the  Papers,  when  applied  to  by  the  Council)  to  -protest  against 
'  the  ORDER  aforesaid,  and  to  forbid  all  the  Members  of  this  Corporation,  to  fay  any  Obe- 
'  dience  to  it,  until  it  be  shewn  to  this  Court,  that  the  same  is  Authorized  by  some  known 
1  Law,  which  they  neither  know  nor  believe  that  it  is.' 

Upon  reading  of  which,  it  was  required  of  the  Honourable  Francis  Harison,  Recorder 

•N.B.  Doctor  Colden  teas  that  day,  at  Esopus,  90  Miles  from  New-York,  tho'  men- 
tioned as  present  in  Council. 
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of  this  Corporation,  and  one  of  the  Members  of  the  Council,  (present  at  making  said  Order) 
to  shew  by  what  Law  or  Authority  the  said  ORDER  was  made;  upon  which  he  spoke  in 
Support  of  it,  and  cited  the  Case  of  Doctor  Sacheverel's  Sermon,  which  was  by  the  House  of 
Lords  ordered  to  be  burnt  by  the  Hands  of  the  Hangman,  and  that  the  Mayor  and  Aldermen 
of  London  should  attend  the  doing  of  it,  to  which  one  of  the  Aldermen  answered  to  this 
Purpose;  that  he  conceived  the  Case  was  no  ways  parallel,  because  Doctor  Sacheverel,  and  his 
Sermon,  were  impeached  by  the  House  of  Commons  of  England,  which  is  the  Grand  Jury  of 
the  Nation,  and  Representative  of  the  whole  People  of  England.  That  this  their  impeachment 
they  prosecuted  before  the  House  of  Lords,  the  greatest  Court  of  Justice  of  Britain,  and  which 
beyond  Memory  of  Man,  has  had  Cognizance  of  Things  of  that  Nature,  that  there  Sacheverel 
had  a  fair  Hearing  in  Defence  of  himself  and  of  his  Sermon.  And  that  after  fair  Hearing,  he 
and  his  Sermon  were  justly,  fairly  and  legally  condemned;  that  he  had  read  the  Case  of 
Dr.  Sacheverel,  &  thought  he  could  charge  his  Memory,  that  the  Judgment  of  the  House  of 
Lords  in  that  Case  was,  That  the  Mayor  and  Sheriffs  of  London  and  Middlesex,  only  should 
attend  the  Burning  of  the  Sermon,  and  not  the  Aldermen;  and  farther  he  remembered,  that 
the  Order  upon  that  Judgment,  was  only  directed  to  the  Sheriffs  of  London,  and  not  even  to 
the  Mayor,  who  did  not  attend  the  doing  it;  and  farther  said,  that  would  Mr.  Recorder  shew, 
that  the  Governour  and  Council  had  such  Authority  as  the  House  of  Lords,  and  that  the 
Papers  ordered  to  be  burnt  were  in  like  manner  legally  prosecuted  and  condemned,  there  the 
Case  of  Doctor  Sacheverel  might  be  to  the  Purpose;  but  without  shewing  that,  it  rather 
proved  that  a  Censure  ought  not  to  be  pronounced,  till  a  fair  Tryal  by  a  Competent  and  legal 
Authority  were  first  had.  Mr.  Recorder  was  defied  to  produce  the  Books  from  whence  he  cited 
his  Authorities,  that  the  Court  might  judge  of  them  themselves,  and  was  told,  that  if  he  could 
produce  sufficient  Authorities  to  warrant  this  ORDER,  they  would  readily  obey  it,  but  other- 
wise not.  Upon  which  he  said,  he  did  not  carry  his  Books  about  with  him.  To  which  it  was 
answered,  he  might  send  for  them,  or  order  a  Constable  to  fetch  them.  Upon  which  he 
arose,  and  at  the  lower  End  of  the  Table  he  mentioned,  That  Bishop  Burnet's  Pastoral  Letter 
was  ordered  by  the  House  of  Lords,  to  be  burnt  by  the  High  Bailiff  of  W estminster ;  upon 
which  he  abruptiy  went  away,  without  waiting  for  an  Answer  or  promising  to  bring  his  Books, 
and  did  not  return  sitting  the  Court. 

After  Mr.  Recorder's  Departure,  it  was  moved  that  the  Protest  should  be  entered;  to 
which  it  was  answered,  That  the  Protest  could  not  be  entered  without  entering  also  the 
ORDER,  and  it  was  not  fit  to  take  any  notice  of  IT,  and  therefore  it  was  proposed  that  no 
Notice  should  be  taken  in  their  Books  of  either,  which  was  unanimously  agreed  to  by  the 
court. 

The  Sheriff  then  moved,  that  the  Court  would  direct  their  Whipper  to  perform  the 
said  ORDER;  to  which  it  was  answered,  That  as  he  was  the  Offiicer  of  the  Corporation,  they 
would  give  no  such  Order.  Soon  after  which  the  Court  adjourned,  and  did  not  attend  the 
Burning  of  the  Papers.  Afterwards  about  Noon,  the  Sheriff  after  reading  the  Numbers  of  the 
several  Papers  which  were  ordered  to  be  burnt,  delivered  them  unto  the  Hands  of  his  own 
Negroe,  and  ordered  him  to  put  them  into  the  Fire  which  he  did,  at  which  Mr.  Recorder, 
Jeremiah  Dunbar,  Esq;  and  several  of  the  Officers  of  the  Garrison  attended. 

Zenger  Goes  to  Jail 
Note:  Another  Grand  Jury  was  in  session.  Perhaps  the  Governor  thought  it  would 
indict  Zenger;  at  any  rate,  the  printer  was  arrested  on  a  warrant  signed  by  the  Clerk 
of  the  Governor's  Council.  Then,  when  this  Grand  Jury  proved  as  recalcitrant  as  the 
earlier  one,  the  Attorney  General  held  the  prisoner  on  the  basis  of  an  Information.  This 
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was  not  the  first  time  that  Attorney  General  Richard  Bradley  had  brought  men  to 
trial  on  his  own  Informations  when  he  could  not  get  Indictments  against  them.  ...  If  the 
reader  thinks  it  strange  that  Zenger,  the  printer  of  the  alleged  libels,  should  be  arrested 
rather  than  Alexander,  their  author,  he  should  recognize  three  facts:  (i)  it  would  be  hard 
to  prove  Alexander's  authorship  unless  Zenger  would  testify  to  it,  while  the  fact  that 
Zenger  printed  the  Journal  was  notorious;  (2)  in  trials  for  seditious  libel  in  England, 
the  printer  who  published  the  pamphlets  or  papers  was  more  often  tried  than  the  author 
who  wrote  the  alleged  libels,  the  former  being  the  more  direct  offender  in  circulating 
them;  and  (3)  Alexander  was  far  more  resourceful  in  defense  than  Zenger,  and  therefore 
less  vulnerable.  Note  the  quotation  from  Hawkins  on  libels  in  the  charge  to  the  Grand 
Jury  above. 

On  the  Lord's  Day  the  i~th  of  November,  1734.  I  was  taken  and  imprisoned  by  Virtue 
of  a  Warrant  in  these  Words. 

'  At  a  Council  held  at  Fort  George  in  New-York,  the  id  Day  of  November,  1734. 

PRESENT, 

His  Excellency  William  Cosby,  Captain  General  and  Governour  in  Chief,  kc. 
Mr.  Clarke.  Mr.  Kennedy.  Mr.  Lane. 

Mr.  Harison.  Chief  Justice.  Mr.  Horsmanden. 

Mr.  Livingston.  Mr.  Cortlandt. 

'  It  is  ordered  that  the  Sheriff  for  the  City  of  New-York,  do  forthwith  take  and  appre- 
'  hend  John  Peter  Zenger,  for  printing  and  publishing  several  Seditious  Libels,  dispersed 
'  throughout  his  Journals  or  News  Papers,  entituled  The  New-York  Weekly  Journal,  contain- 
'  ing  the  freshest  Advices,  foreign  and  domestick;  as  having  in  them  many  Things,  tending 
1  to  raise  Factions  and  Tumults,  among  the  People  of  this  Province,  inflaming  their  Minds 
'  with  Contempt  of  His  Majesty's  Government,  and  greatly  disturbing  the  Peace  thereof, 
'  and  upon  his  taking  the  said  John  Peter  Zenger,  to  commit  him  to  the  Prison  or  common 
1  Goal  of  the  said  City  and  County. 

Fred.  Morris,  D.  CI.  Con. 

And  being  by  Virtue  of  that  Warrant  so  imprisoned  in  the  Goal,  I  was  for  several  Days 
denied  the  use  of  Pen,  Ink  and  paper,  and  the  Liberty  of  Speech  with  any  Persons.  

Note:  The  Weekly  Journal  missed  one  issue,  for  which  Zenger  apologized  in  the 
next  number  by  telling  of  his  arrest  and  confinement  without  the  privilege  of  commu- 
nicating with  anyone.  But,  he  continued,  upon  his  complaint,  the  Chief  Justice  "dis- 
countenanced that  Proceeding,  and  therefore  I  have  had  since  that  time  the  Liberty  of 
Speaking  through  the  Hole  of  the  Door,  to  my  wife  and  servants  by  which  I  doubt 
not  yo'll  think  me  sufficiently  Excused  for  not  sending  my  last  weeks  Journall,  and 
I  hope  for  the  future  by  the  Liberty  of  Speaking  to  my  servants  through  the  Hole  of  the 
Door  of  the  Prison,  to  entertain  you  with  my  weekly  Journall  as  formerly."  And  so 
his  journeyman,  and  probably  an  apprentice  or  two,  with  the  aid  of  Alexander  (who  had 
been  the  de  facto  editor  from  the  first  number  of  the  paper),  continued  to  get  out  the 
Journal,  which  continued  to  lambaste  the  Cosby  party. 

Upon  my  Commitment,  some  Friends  soon  got  a  Habeas  Corpus,  to  bring  me  before  the 
Chief  Justice,  in  order  to  my  Discharge,  or  being  bailed;  on  the  Return  whereof,  on  Wed- 
nesday, the  20th  of  November,  my  Council  delivered  Exceptions  to  the  Return,  and  the 
Chief  Justice  ordered  them  to  be  argued  publickly  at  the  City-Hall,  on  the  Saturday  following. 

On  Saturday  the  23^  of  November,  the  said  Exceptions  came  to  be  argued,  by  James 
Alexander  and  William  Smith  of  Council  for  me,  and  by  Mr.  Attorney  General  and  Mr. 
Warrel,  of  Council  against  me,  in  Presence  of  some  Hundreds  of  the  Inhabitants;  where  my 
Council  (saving  the  Benefit  of  Exception  to  the  illegality  of  the  Warrant)  insisted  that  I 
might  be  admitted  to  reasonable  Bail.  And  to  shew  it  was  my  Right  to  be  so,  they  offered 

6 


OF  JOHN  PETER  ZENGER 

Magna  Charta,  The  Petition  of  Right,  3  Car.  The  Habeas  Corpus  Act  of  31  Car.  2.  which 
directs  the  Sum  in  which  Bail  is  to  be  taken,  to  be,  '  according  to  the  Quality  of  the  Prisoner, 
*  and  Nature  of  the  0 fence.'  Also  id  Hawkins,  Cap.  15  §.  5.  in  these  Words,  'But  Justice 
1  must  take  Care,  that  under  Pretence  of  demanding  sufficient  Security,  they  do  not  make  so 
'  excessive  a  Demand,  as  in  Effect  amoimts  to  a  Denyal  of  Bail;  for  this  is  lookt  on  as  a 
'  great  Grievance,  and  is  com f lained  of  as  such,  by  I  W.  &  M.  Sefs.  2d.  by  which  it  is  declared, 
'  That  excessive  Bail  ought  not  to  be  required.'  It  was  also  shewn  that  the  seven  Bishops,  who 
in  King  James  the  lid's  Time,  were  charged  with  the  like  Crime  that  I  stood  charged  with, 
were  admitted  to  Bail  on  their  own  Recognizances,  the  Arch-Bishop  in  200/.  &  each  of  the 
other  six  in  a  100/.  apiece  only.  Sundry  other  Authorities  and  Arguments  were  produced  and 
insisted  on  by  my  Council,  to  prove  my  Right  to  be  admitted  to  moderate  Bail,  and  to  such 
Bail  as  was  in  my  Power  to  give;  and  sundry  Parts  of  History  they  produced,  to  shew  how 
much  the  requiring  excessive  Bail  had  been  resented  by  Parliament.  And  in  order  to  Enable 
the  Court  to  judge  what  Surety  was  in  my  Power  to  Give,  I  made  Affidavit,  That  (my  Debts 
■paid)  I  was  not  worth  Forty  Pounds,  (the  Tools  of  my  Trade  and  wearing  Apparel  excepted.) 

Note:  Why  did  not  leaders  of  the  Popular  party  go  bail  for  Zenger?  Certainly  two 
of  them  could  put  up  two  hundred  pounds  apiece.  Alexander  himself  was  a  well-to-do  man. 
Indeed,  Bradford's  Gazette  suggested  that  the  leaders  of  the  Opposition  were  sacrificing 
the  printer  for  their  own  safety.  Zenger  replied  with  courage  and  faith  {Journal,  De- 
cember 23,  1734)  that  he  knew  his  friends  would  stand  by  him.  Cheslaw  suggests 
convincingly  that  it  had  been  agreed  to  make  a  martyr  of  Zenger  for  propaganda 
purposes.  This  was  fine  for  Propaganda,  but  hard  for  Zenger.  But  we  know  that 
Zenger's  friends  took  care  of  his  family,  which  now  consisted  of  his  wife,  his  son  John, 
and  five  children  under  twelve  years  of  age  by  his  second  marriage. 

Some  warm  Expressions  (to  say  no  worse  of  them)  were  dropt  on  this  Occasion  suffi- 
ciendy  known  and  resented  by  the  Auditory,  which  for  my  Part  I  desire  may  be  buried  in 
Oblivion:  Upon  the  whole  it  was  Ordered  that  I  might  be  admitted  to  Bail,  my  self  in  400.I. 
with  two  Sureties,  each  in  200I.  and  that  I  should  be  remanded  till  I  Gave  it.  And  as  this 
was  Ten  Times  more,  than  was  in  my  Power  to  counter-secure  any  Person  in  giving  Bail  for 
me,  I  conceived  I  could  not  ask  any  to  become  my  Bail  on  these  Terms;  and  therefore  I 
returned  to  Goal,  where  I  lay  until  Tuesday  the  2$th  of  January,  1734,5,  being  the  last  Day 
of  that  Term;  and  the  Grand  Jury  having  found  nothing  against  me,  I  expected  to  have 
been  discharged  from  my  Imprisonment:  But  my  Hopes  proved  vain;  for  the  Attorney  General 
then  charged  me  by  Information,  for  Printing  and  publishing  Parts,  of  my  Journals  No.  13. 
and  23.  as  being  false,  scandalous,  malicious  and  seditious. 

Is  De  Lancey  Legally  Chief  Justice? 

Note:  The  next  few  pages  are  given  over  to  the  arguments  of  Zenger's  lawyers  to 
the  effect  that  Chief  Justice  De  Lancey's  commission  is  invalid  because  of  several  legal 
blunders  in  the  instrument.  But  De  Lancey  refused  to  recognize  any  validity  in  the 
arguments,  claiming  that  they  were  intended  only  to  rouse  the  rabble. 

To  this  Information  my  Council  appeared,  and  offered  Exceptions,  leaving  a  Blank  for 
inserting  the  Judges  Commissions,  which  the  Court  were  of  opinion  not  to  receive  till  those 
Blanks  were  filled  up.  In  the  succeeding  Vacation  the  Judges  gave  Copies  of  their  Commis- 
sions; and  on  Tuesday  the  i$th  of  April  last,  the  first  Day  of  the  succeeding  Term,  my 
Council  offered  these  Exceptions;  which  were  as  follows. 
The  Attorney  General, 


v. 

John  Peter  Zenger. 


On  Information  for  a  Misde- 
meanour. 
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'  Exceptions  humbly  offered  by  John  Peter  Zenger,  to  the  Honourable  James  De  La?icey, 
'  Esq;  to  judge  in  this  Cause. 

'  The  Defendant  comes  and  prays  Hearing  of  the  Commission,  by  Virtue  of  which  the 
'  Honourable  James  De  Lancey,  Esq;  claims  the  Power  and  Authority  to  judge  in  this  Cause, 
'  and  it  is  read  to  him  in  these  Words; 

'  GEORGE  the  Second,  by  the  Grace  of  God,  oj  Great  Britain,  France  and  Ireland, 
'  Ktng,  Defender  of  the  Faith,  &c.  '  To  Our  trusty  and  well  beloved  James  De  Lancey,  Esq; 
'  We  reposing  Special  Trust  and  Confidence  in  your  Integrity,  Ability  and  Learning;  have 
'  assigned,  constituted  a?id  appointed,  and  We  do  by  these  Presents  assign  constitute  and 
'  appoint  you  the  said  James  De  Lancey,  to  be  Chief  Justice  in  and  over  Our  Province  of 
'  New- York,  in  America,  in  the  Room  of  Lewis  Morris,  Esq ;  Giving  and  by  these  Presents 
'  granting  unto  you,  full  Power  and  lawful  Authority,  to  hear  try  and  determine  all  Pleas 
'  whatsoever,  civil,  criminal  and  mixt,  according  to  the  Laws,  Statutes  and  Customs  of  Our 
'  Kingdom  of  England,  and  the  Laws  and  Usages  of  Our  said  Province  of  New- York,  not 
'  being  repugnant  thereto,  and  Executions  of  all  Judgments  of  the  said  Court  to  award,  and 
'  to  make  such  Rules  and  Orders  in  the  said  Court,  as  may  be  found  convenient  and  useful, 
'  and  as  near  as  may  be,  agreeable  to  the  Rules  and  Orders  of  Our  Courts  of  King's  Bench, 
'  Common  Pleas  and  Exchequer  in  England.  To  have  hold  and  enjoy  the  said  Of  ice  or  Place 
'  of  Chief  Justice,  in  and  over  Our  said  Province,  with  all  and  singular  the  Rights,  Privileges, 
'  Profits  and  Advantages,  Sallaries,  Fees  and  Perquisites  unto  the  said  Place  belonging,  or  in 
1  any  Ways  appertaining,  in  as  full  and  ample  Manner  as  any  Person  heretofore  Chief  Justice 
'  of  Our  said  Province  hath  held  and  enjoyed,- or  of  Right  ought  to  have  held  and  enjoyed 
'  the  same,  To  you  the  said  James  De  Lancey,  Esq;  for  and  DURING  OUR  WILL  AND 
'  PLEASURE.  In  Testimony  whereof  we  have  caused  these  Our  Letters  to  be  made  Patent, 
'  and  the  great  seal  of  Our  Province  of  New- York  to  be  hereunto  affixed.  Witness  our  trusty 
'  and  well  beloved  WILLIAM  COSBY,  Esq;  Our  Captain  General  and  Governour  in  Chief 
1  of  Our  Provinces  of  New- York,  New- Jersey  and  the  Territories  thereon  depending  in 
'America,  Vice- Admiral  of  the  same,  and  Colonel  in  Our  Army,  at  Fort  George,  in  New- 
'  York,  the  Twenty-first  day  of  August,  in  the  seventh  Year  of  Our  Reign,  Annoq;  Domini, 
'  1733- 

'  Which  being  read  and  heard,  the  said  John  Peter  Zenger,  by  Protestation  not  con- 
'  fessing  nor  submitting  to  the  Power  of  any  other  Person  to  Judge  in  this  Cause,  doth 
'except  to  the  Power  of  the  Honourable  James  De  Lancey,  Esq;  aforesaid  to  judge  in  this 
'  Cause,  by  Virtue  of  the  Commission  aforesaid,  for  these  Reasons,  viz. 

'  1st.  For  that  the  Authority  of  a  Judge  of  the  King's  Bench,  in  that  part  of  Great 
'  Britain  called  England,  by  which  the  Cognizance  of  this  Cause  is  claimed,  is  by  the  said 
'Commission  granted  to  the  Honourable  James  De  Lancey,  Esq;  aforesaid,  only  during 
'  Pleasure;  whereas  that  Authority  (by  a  Statute  in  that  Case  made  and  provided,)  ought  to 
'  be  granted  during  good  Behaviour. 

'  zd.  For  that  by  the  said  Commission,  the  Jurisdiction  and  Authority  of  a  Justice  of 
'  the  Court  of  Common  Pleas  at  Westminster  in  that  Part  of  Great-Britain,  called  England, 
'is  granted  to  the  said  James  De  Lancey,  Esq;  which  Jurisdiction  and  Authority,  cannot 
'  be  granted  to,  and  exercised  by,  any  one  of  the  Justices  of  the  King's  Bench. 

'  id.  For  that  the  Form  of  the  said  Commission,  is  not  founded  on  nor  warranted  by 
'  the  Common  Law,  nor  any  statute  of  England,  nor  of  Great-Britain,  nor  any  Act  of  As- 
'  sembly  of  this  Colony. 

8 


OF  JOHN  PETER  ZENGER 


lirth.  For  it  appears  by  the  Commission  aforesaid,  that  the  same  is  granted  under  the 
'  Seal  of  this  Colony,  by  His  Excellency  William  Cosby ,  Esq;  Governour  thereof;  and  it 
'  appears  not,  that  the  same  was  granted,  neither  was  the  same  granted,  by  and  with  the 
'Advice  and  Consent  of  His  Majesty's  Council  of  this  Colony;  without  which  Advice  and 
'  Consent,  His  Excellency  could  not  grant  the  same. 

'  Wherefore,  and  for  many  other  Defects  in  this  said  Commission,  this  Defendant 
'humbly  hopes,  that  the  Honourable  James  De  Laticey  Esq;  will  not  take  Cognizance  of 
'  this  Cause,  by  Virtue  of  the  Commission  aforesaid. 

_,  ,    (  James  Alexander. 

Was  signed,  ■! 

i   William  Smith. 

The  Exceptions  to  the  Commission  of  the  Honourable  Frederick  Philifse,  Esq;  were 
the  same  with  the  foregoing,  including  therein  his  Commission,  which  is  in  these  Words. 

'  GEORGE  the  second,  by  the  Grace  of  God,  of  Great  Britain,  France  and  Ireland, 
'  King  Defender  of  the  Faith,  kc.  To  Our  trusty  and  well  beloved  Frederick  Philipse,  Esq; 
'  Greeting:  Whereas  it  is  Our  Care,  that  Justice  be  duely  administered  to  Our  Subjects  within 
'  Our  Province  of  New- York,  and  Territories  thereon  defending  in  America;  and  We 

*  refosing  es fecial  Confidence,  in  your  Integrity,  Ability  and  Learning,  have  assigned,  con- 
'  stitute  and  affoint  you  the  said  Frederick  Philipse,  to  be  second  Justice,  of  Our  Sufream 
'  Court  of  Judicature  of  Our  Province  of  New-York,  in  the  Room  of  James  De  Lancey,  Esq; 
'  Giving  and  granting  unto  you  the  said  Frederick  Philipse,  full  Power  and  Authority,  with 
'  Our  other  Justices  of  Our  said  Sufream  Court,  to  hear,  try  and  determine,  all  Pleas  what- 
'  soever,  civil,  criminal  and  mixt,  according  to  the  Laws,  Statutes  and  Customs  of  Our 
'  Kingdom  of  England,  and  the  Laws  and  Usages  of  Our  said  Province  of  New- York,  not 
'  being  refugnant  thereto,  and  Executions  of  all  Judgments  of  the  said  Court  to  award,  and 

*  to  act  and  do  all  Things,  which  any  of  Our  Justices  of  either  Bench,  or  Baron  of  the  Ex- 
'  chequer,  in  Our  said  Kingdom  of  England,  may  or  ought  to  do;  and  also  to  assist,  in  the 
'  making  such  Rules  and  Orders  in  Our  said  Court,  as  shall  be  for  the  Good  and  Benefit  of 
'  Our  said  Province;  and  as  near  as  conveniently  may  be,  to  the  Rules  and  Orders  of  Our 
'  said  Courts  in  Our  said  Kingdom  of  England:  to  have,  hold  and  enjoy,  the  said  Of  ice  or 
'  Place  of  Second  Justice  of  our  said  Province  of  New- York,  together  with  all  and  singular 
'  the  Rights,  Privileges,  Salaries,  Fees,  Perquisites,  Profits  and  Advantages  thereto,  now 
1  or  at  any  Time  heretofore  belonging,  or  in  any  wise  of  Right  affertaining;  unto  you  the 
'  said  Frederick  Philipse,  for  and  during  Our  Pleasure.  In  Testimony  whereof  ;  We  have 
'  caused  these  our  Letters  to  be  made  Patent,  and  the  Great  Seal  of  Our  said  Province  of 
'  New- York  to  be  hereunto  affixed.  Witness  Our  trusty  and  well  beloved  WILLIAM  COSBY, 
'  Esq;  Our  Caftain  General  and  Governour  in  Chief  of  Our  Provinces  of  New- York,  New- 
'  Jersey,  and  Territories  thereon  defending  in  America,  Vice  Admiral  of  the  same,  and 
'  Colonel  in  Our  Army,  kc,  at  Fort  George  in  New-York,  the  Twenty- first  Day  of  August, 
'  in  the  Seventh  Year  of  Our  Reign,  Annoq;  Domini,  1733. 

Fred.  Morris,  D.  Secry. 

Tuesday,  the  15  th  of  Afril,  1735. 
Mr.  Alexander  offered  the  above  Exceptions  to  the  Court,  and  prayed  that  they  might 
be  filed.  Upon  this  the  Chief  Justice  said  to  Mr.  Alexander  and  Mr.  Smith,  That  they 
ought  well  to  consider  the  Consequences  of  what  they  offered;  to  which  both  answered, 
Tiiat  they  had  well  considered  what  they  offered,  and  all  the  Consequences.  And  Mr.  Smith 
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added,  that  he  was  so  well  satisfied  of  the  Right  of  the  Subject  to  take  an  Exception  to  the 

Commission  of  a  Judge,  if  he  thought  such  Commission  illegal,  that  he  durst  venture 

his  Life  upon  that  Point.  As  to  the  Validity  of  the  Exceptions  then  offered,  he  said  he  took 
that  to  be  a  second  Point;  but  was  ready  to  argue  them  both,  if  their  Honours  were  pleased 
to  hear  him.  To  which  the  Chief  Justice  replied,  That  he  would  consider  the  Exceptions 
in  the  Morning;  and  ordered  the  Clerk  to  bring  them  to  him. 

"You  Leave  the  Bar;  We  Keep  the  Bench" 
Wednesday  the  \6th  April,  1735. 
The  Chief  Justice  delivered  one  of  the  Exceptions  to  the  Clerk,  and  Justice  Philipse 
the  other,  upon  which  Mr.  Smith  arose  and  asked  the  Judges,  whether  their  Honours  would 
hear  him  upon  these  two  points.*  1st.  That  the  Subject  has  a  Right  to  take  such  Exceptions, 
if  they  judged  the  Commissions  illegal,  idly.  That  the  Exceptions  tendred  were  legal  and 
valid.  To  which  the  Chief  Justice  said,  that  they  would  neither  hear  nor  allow  the  Excep- 
tions; for  (said  he)  you  thought  to  have  gained  a  great  Deal  of  Applause  and  Popularity  by 
opposing  this  Court,  as  you  did  the  Court  of  Exchequer ;  but  you  have  brought  it  to  that 
Point,  That  either,  We  must  go  from  the  Bench,  or  you  from  the  Barr:  Therefore  We  exclude 
you  and  Mr.  Alexander  from  the  Barr;  and  delivered  a  Paper  to  the  Clerk,  and  ordered  it 
be  entered,  which  the  Clerk  entered  accordingly,  and  returned  the  Paper  to  the  Chief  Justice; 
after  which  the  Chief  Justice  ordered  the  Clerk  to  read  publickly  what  he  had  written;  an 
attested  Copy  whereof  follows. 

At  a  Supream  Court  of  Judicature  held  for  the  Province  of  New-York,  at  the  City  Hall 
of  the  City  of  New-York,  on  Wednesday,  the  16th  Day  of  April,  1735. 
present, 
The  Honourable  James  De  Lancey,  Esq;  Chief  Justice. 
The  Honourable  Frederick  Philipse,  Esq;  Second  Justice. 
'James  Alexander,  Esq,  and  William  Smith,  Attornies  of  this  Court,  having  presumed 
'  (notwithstanding  they  were  forewarned  by  the  Court  of  their  DISPLEASURE  if  they 
'  should  do  it)  to  sign,  and  having  actually  signed,  and  put  into  Court,  Exceptions,  in  the 
'  Name  of  John  Peter  Zenger;  thereby  denying  the  Legality  of  the  Judges  their  Commis- 
'  sions;  tho'  in  the  usual  Form,  and  the  being  of  this  Supream  Court.  //  is  therefore  ordered, 
'  that  for  the  said  Contempt,  the  said  James  Alexander,  and  William  Smith,  be  excluded 
'from  any  farther  Practice  in  this  Court,  and  that  their  Names  be  struck  out  of  the  Roll 
'  of  Attornies  of  this  Court. 

per.  Cur'  James  Lyne,  CI. 

After  the  Order  of  the  Court  was  read,  Mr.  Alexander  asked  whether  it  was  the  Order 
of  Mr.  Justice  Philipse  as  well  as  of  the  Chief  Justice?  To  which  both  answered,  that  it 
was  their  Order;  upon  which  Mr.  Alexander  added,  That  it  was  proper  to  ask  that  Question, 
That  they  might  know  how  to  have  their  Relief:  He  farther  observed  to  the  Court,  upon 
reading  of  the  Order,  That  they  were  mistaken  in  their  Wording  of  it,  because  the  Excep- 
tions were  only  to  their  Commissions,  and  twt  to  the  being  of  the  Court,  as  is  therein 
alledged;  and  prayed  that  the  Order  might  be  altered  accordingly.  The  Chief  Justice  said, 

*This  first  point  is  largely  treated  on,  in  the  Arguments  of  Van  Dam's  Council, 
in  support  of  their  Plea  to  the  Jurisdiction  of  the  Supream  Court,  printed  here  above 
a  Year  before  that,  from  Pag.  14  to  35,  to  which  no  Answer  has  as  yet  appeared; 
which  Argument,  contains  also  some  Part  of  the  Arguments  necessary  to  support  the 
2d.  Point. 
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they  conceived  the  Exceptions  were  against  the  Being  of  the  Court.  Both  Mr.  Alexander 
and  Mr.  Smith  denied  that  they  were,  and  prayed  the  Chief  Justice  to  point  to  the  Place 
that  contained  such  Exception;  and  further  added;  That  the  Court  might  well  exist, 
tho'  the  Commissions  of  all  the  Judges  were  void;  which  the  Chief  Justice  confessed  to  be 
true:  And  therefore  they  prayed  again  that  the  Order  in  that  Point  might  be  altered;  but 
it  was  denied. 

Then  Mr.  Alexander  desired  to  know,  whether  they  over  ruled  or  rejected  the  Ex- 
ceptions; the  Chief  Justice  said,  he  did  not  understand  the  Difference;  to  which  said  Alex- 
ander replied,  that  if  he  rejected  the  Exceptions,  then  they  could  not  appear  upon  the 
Proceedings,  and  in  that  Case  the  Defendant  was  entitled  to  have  them  made  Part  of  the 
Proceedings,  by  Bill  of  Exceptions:  But  if  they  over  ruled  them,  then  by  so  doing,  they 
only  declared  them  not  sufficient,  to  hinder  them  from  proceeding  by  virtue  of  those  Com- 
missions, and  the  Exceptions  would  remain  as  Records  of  the  Court,  and  ought  to  be  entered 
on  the  Record  of  the  Cause  as  Part  of  the  Proceedings.  The  Chief  Justice  said,  they  must 
remain  upon  the  File,  to  warrant  what  we  have  done;  as  to  being  Part  of  the  Record  of  the 
Proceedings  in  that  Cause,  he  said,  you  may  speak  to  that  Point  to  morrow. 

Fry  day,  Afril  iSth,  1735. 

Mr.  Alexander  signified  to  the  Court,  That  on  Wednesday  last  their  Honours  had  said, 
That  the  Council  for  Zenger  might  speak  to  the  Point,  concerning  the  Rejecting  or  Over 
ruling  of  Zenger's  Exceptions  on  the  Morrow:  To  whicch  the  Chief  Justice  answered.  That 
he  said,  You  may  get  some  Person  to  sfeak  to  that  Point  on  the  Morrow,  not  meaning  that 
the  said  Alexander  should  sfeak  to  it,  that  being  contrary  to  the  Order,  Both  Mr.  Alexander 
and  Mr.  Smith  said,  they  understood  it  otherwise. 

They  both  also  mentioned,  that  it  was  a  Doubt,  whether  by  the  Words  of  the  Order 
they  were  debarred  of  their  Practice  as  Council,  as  well  as  Attornies,  whereas  they  practiced 
in  both  Capacities?  To  which  the  Chief  Justice  answered,  That  the  Order  was  plain,  That 
James  Alexander,  Esq;  and  William  Smith,  were  debarred  and  excluded  from  their  whole 
Practice  at  this  Barr,  and  that  the  Order  was  intended  to  barr  their  acting  both  as  Council 
and  as  Attornies,  and  that  it  could  not  be  construed  otherwise,  And  it  being  asked  Mr. 
Philifse,  Whether  he  understood  the  Order  so;  He  answered,  that  he  did. 

Chambers  Appointed  Attorney  for  Zenger 

Note:  John  Chambers  was  appointed  to  defend  Zenger  after  the  disbarment  of 
Alexander  and  Smith.  Why  did  not  the  younger  Morris,  or  someone  else  identified  with 
the  Opposition  step  forward  to  defend  the  prisoner?  Probably  because  they  already  planned 
to  bring  a  certain  famous  lawyer  from  Philadelphia  to  play  a  surprise  part  in  the  trial. 

Chambers  was  apparently  a  fairly  good  lawyer,  and  did  his  part  well  until  he  was 
simply  blotted  out  of  the  picture  by  the  Philadelphia  lawyer  aforesaid. 

Upon  this  Exclusion  of  my  Council  I  petitioned  the  Court  to  order  Council  for  my 
Defence,  who  thereon  appointed  Joh?i  Chambers,  Esq;  who  pleaded  Not  Guilty  for  me 
to  the  Information.  But  as  to  the  Point.  Whether  my  Exceptions  should  be  fart  of  the  Record 
as  was  moved  by  my  former  Council,  Mr.  Chambers  thought  not  proper  to  speak  to  it;  Mr. 
Chambers  also  moved,  that  a  certain  Day  in  the  next  Term,  might  be  appointed  for  my 
Tryal,  and  for  a  Struck  Jury,  whereupon  my  Tryal  was  ordered  to  be  on  Munday,  the  \th 
of  August,  and  the  Court  would  consider  till  the  first  Day  of  next  Term,  whether  I  should 
have  a  Struck  Jury  or  not,  and  ordered  that  the  Sheriff  should  in  the  mean  time,  at  my 
Charge,  return  the  Freeholders  Book. 
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Preliminary  Skirmish  Over  Choosing  the  Jury 
At  a  Supream  Court  of  Judicature  held  for  the  Province  of  New-York,  before  The 
Honourable  James  De  Lancy,  Esq;  Chief  Justice  of  the  said  Province;  and  The 
Honourable  Frederick  Philipse,  Esq;  second  Justice  of  the  said  Province. 
On  Tuesday  the  29th  of  July,  1735.  The  Court  opened,  and  on  Motion  of  Mr. 
Chambers  for  a  Struck  Jury,  pursuant  to  the  Rule  of  the  -preceding  Term,  the  Court  were 
of  Opinion  that  I  was  entitled  to  have  a  Struck  Jury,  and  that  Evening  at  five  of  the  Clock, 
some  of  my  friends  attended  the  Clerk,  for  striking  the  Jury;  when  to  their  Surprize,  the 
Clerk  instead  of  producing  the  Freeholders  Book,  to  Strike  the  Jury  of  it  in  their  Presence 
as  usual,  he  produced  a  List  of  48  Persons,  who,  he  said,  he  had  taken  out  of  the  Freeholders 
Book;  my  Friends  told  him,  that  a  great  Number  of  these  Persons  were  not  Freeholders, 
that  others  were  Persons  holding  Commissions  and  Offices  at  the  Governour's  Pleasure,  that 
others  were  of  the  late  displaced  Magistrates  of  this  City,  who  must  be  supposed  to  have 
Resentment  against  me,  for  what  I  had  printed  concerning  them;  that  others  were  the 
Governour's  Baker,  Taylor,  Shoemaker,  Candlemaker,  Joiner,  kc.  that  as  to  the  few  indiffer- 
ent Men  that  were  upon  that  List,  they  had  Reason  to  believe  (as  they  had  heard)  that 
Mr.  Attorney  had  a  List  of  them,  to  strike  them  out;  and  therefore  requested  that  he  would 
either  bring  the  Freeholders  Book,  and  chuse  out  of  it  48  unexceptionable  Men  in  their 
Presence,  as  usual  or  else,  that  he  would  hear  their  Objections  particularly  to  the  List  he 
offered,  and  that  he  would  put  impartial  Men  in  the  Place  of  those  against  whom  they  could 
shew  just  Objections.  Notwithstanding  this,  the  Clerk  refused  to  strike  the  Jury  out  of 
the  Freeholders  Book,  and  refused  to  hear  any  .Objections  to  the  Persons  on  his  List;  but 
told  my  Friends,  if  any  Objections  they  had  to  any  Persons,  they  might  strike  those  Persons 
out;  to  which  they  answered,  there  would  not  remain  a  Jury,  if  they  struck  out  all  the  ex- 
ceptionable Men,  and  according  to  the  Custom,  they  had  only  a  Right  to  strike  out  12. 

But  finding  no  Arguments  could  prevail  with  the  Clerk  to  hear  their  Objections  to  his 
List,  nor  to  strike  the  Jury  as  usual,  Mr.  Chambers  told  him,  he  must  apply  to  the  Court, 
which  the  next  Morning  he  did,  and  the  Court  upon  his  Motion  Ordered,  That  the  48 
should  be  struck  out  of  the  Freeholders  Book  as  usual,  in  the  presence  of  the  Parties,  and  that 
the  Clerk  should  hear  Objections  to  Persons  proposed  to  be  of  the  48,  and  allow  of  such 
Exceptions  as  were  just.  In  Pursuance  of  that  Order,  a  Jury  was  that  Evening  struck,  to  the 
Satisfaction  of  both  Parties,  who  my  Friends  and  Council  insisted  on  no  Objections  but  want 
of  freeholders;  and  tho'  they  did  not  insist,  that  Mr.  Attorney  General  (who  was  assisted  by 
Mr.  Blagge,)  should  shew  any  particular  Cause,  against  any  Persons  he  disliked,  but  acquiesced 
that  any  person  he  disliked  should  be  out  of  the  48. 

The  Trial  Begins 

Note:  The  courtroom  was  packed  to  the  doors  with  the  friends  of  the  humble 
printer,  who  had  lain  in  jail  for  nearly  nine  months.  Excitement  ran  high,  but  the 
spectators  stood  respectfully  as  Chief  Justice  De  Lancey  and  Justice  Philipse,  wearing 
great  white  wigs  and  the  red  robes  of  their  office,  entered  and  took  their  places  on  the 
bench. 

Before  James  De  Lancey,  Esq;  Chief  Justice  of  the  Province  of  New-York,  and  Fred- 
erick Philipse,  second  Judge,  came  on  my  Tryal,  on  the  fourth  Day  of  August,  1735.  upon 
an  Information  for  printing  and  publishing  two  News  Papers,  which  were  called  Libels  against 
our  Governour  and  his  Administration. 

The  Defendant  John  Peter  Zenger  being  called  appeared. 
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And  the  Sherrif  returned  his  Venire  for  the  Tryal  of  the  said  Cause. 

Mr.  Chambers,  of  Council  for  the  Defendant.  I  humbly  move  Your  Honours,  that  we 
may  have  Justice  done  by  the  Sherrif,  and  that  he  may  return  the  Names  of  the  Jurors  in  the 
same  Order  as  they  were  struck. 

Chief  Justice.  How  is  that?  Are  they  not  so  returned? 

Mr.  Ch.  No  they  are  not:  For  some  of  the  Names  that  were  last  set  down  in  the  Pannel, 
are  now  placed  first. 

Ch.  J.  Make  out  that,  and  you  shall  be  righted. 

Mr.  Ch.  I  have  the  Copy  of  the  Pannel  in  my  Hand,  as  the  Jurors  were  struck,  and 
if  the  Clerk  will  produce  the  Original  signed  by  Mr.  Attorney  and  my  self,  Your  Honour 
will  see  our  Complaint  is  just. 

Ch.  J.  Clerk,  is  it  so?  Look  ufo?i  that  Cofy,  is  it  a  true  Cofy  of  the  Pannel  as  it  was 
struck? 

Clerk.  Yes,  I  believe  it  is. 

Ch.  J.  How  came  the  Names  of  the  Jurors  to  be  misflaced  in  the  Pannel  annexed 
to  the  Venire? 

Sheriff.  I  have  returned  the  Jurors  in  the  same  Order  in  which  the  Clerk  gave  them 
to  me. 

Ch.  J.  Let  the  Names  of  the  Jurors  be  ranged  in  the  Order  they  were  struck,  agreeable 
to  the  Cofy  here  in  Court. 

Which  was  done  accordingly.  And  the  Jury,  whose  Names  were  as  follows,  were  called 
and  sworn. 

Harmanus  Rutgers,  Samuel  Weaver,  Benjamin  Hildreth, 

Stanly  Holmes,  Andries  Marschalk,  Abraham  Keteltas, 

Edward  Man,  Egbert  van  Borsom,  John  Goelet, 

John  Bell,  Thomas  Hunt,  Form.  Hercules  Wendover. 

The  "Information" — In  Lieu  of  Indictment 
Mr.  Attorney  General  opened  the  Information,  which  was  as  follows. 
Mr.  Attorney.  May  it  please  Your  Honours,  and  you  Gentlemen  of  the  Jury;  the  In- 
foimation  now  before  the  Court,  and  to  which  the  Defendant  Zenger  has  pleaded  Not  Guilty, 
is  an  Information  for  printing  and  publishing  a  false,  scandalous,  and  seditious  Libel,  in 
which  his  Excellency  the  Governour  of  this  Province,  who  is  the  King's  immediate  Repre- 
sentative here,  is  greatly  and  unjusdy  scandalized,  as  a  Person  that  has  no  Regard  to  Law 
nor  Justice;  with  much  more,  as  will  appear  upon  reading  the  Information.  This  of  Libelling 
is  what  has  always  been  discouraged  as  a  Thing  that  tends  to  create  Differences  among  Men, 
ill  Blood  among  the  People,  and  oftentimes  great  Bloodshed  between  the  Party  Libelling  and 
the  Party  Libelled.  There  can  be  no  Doubt  but  you  Gentlemen  of  the  Jury  will  have  the 
same  ill  opinion  of  such  practices,  as  the  judges  have  always  shewn  upon  such  Occasions:  But 
I  shall  say  no  more  at  this  Time,  untill  you  hear  the  Information,  which  is  as  follows. 

1  New-York,  Supream  Court. 
'  of  the  Term  of  January,  in  the  Eighth  Year  of  the  Reign  of  our 
'  Sovereign  Lord  King  GEORGE  the  second,  Sec. 

'New-York,  ss.     '  f"fr  E  it  remembered,  That  Richard  Bradly,  Esq;  Attorney  General 
'  J_)of  Our  Sovereign  Lord  the  King,  for  the  Province  of  New-York, 
'  who  for  Our  said  Lord  the  King  in  this  Part  prosecutes,  in  his  own  proper  Person  comes 
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'  here  into  the  Court  of  our  said  Lord  the  King,  and  for  our  said  Lord  the  King  gives  the 
1  Court  here  to  understand  and  be  informed,  That  John  Peter  Zenger,  late  of  the  City  of 
'New-York,  Printer,  (being  a  seditious  Person;  and  a  frequent  Printer  and  Publisher  of 
'  false  and  seditious  Libels,  and  wickedly  and  maliciously  devising  the  Government  of  Our 
1  said  Lord  the  King  of  this  His  Majesty's  Province  of  New-York,  under  the  Administration 
'of  His  Excellency  William  Cosby,  Esq;  Captain  General  and  Governour,  in  Chief  of  the 
'  said  Province,  to  traduce,  scandalize  and  vilify,  and  His  Excellency  the  said  Governour, 
1  and  the  Ministers  and  Officers  of  Our  said  Lord,  the  King  of  and  for  the  said  Province 
'  to  bring  into  Suspicion  and  the  ill  Opinion  of  the  Subjects  of  Our  said  Lord  the  King 
'  residing  within  the  Province)  the  Twenty  eighth  Day  of  January,  in  the  seventh  Year 
'  of  the  Reign  of  Our  Sovereign  Lord  George  the  second,  by  the  Grace  of  God  of  Great- 
'  Britain,  France  and  Ireland,  King  Defender  of  the  Faith,  kc.  at  the  City  of  New-York, 
'  did  falsly,  seditiously  and  scandalously  print  and  publish,  and  cause  to  be  printed  and  pub- 
'  lished,  a  certain  false,  malicious,  seditious  scandalous  Libel,  entided  The  New-York  Weekly 
'Journal,  containing  the  freshest  Advices,  foreign  and  domestick;  in  which  Libel  (of  and 
'  concerning  His  Excellency  the  said  Governour,  and  the  Ministers  and  Officers  of  Our  said 
'  Lord  the  king,  of  and  for  the  said  Province)  among  other  Things  therein  contained  are 
1  these  Words;  "Your  Affearance  in  Print  at  last,  gives  a  Pleasure  to  many,  tho'  most  wish 
"  you  had  come  fairly  into  the  open  Field,  and  not  appeared  behind  Retrenchments  made 
"  of  the  supposed  Laws  against  Libelling,  and  of  what  other  Men  have  said  and  done  before; 
"  these  Retrenchments,  Gendemen,  may  soon  be  shewn  to  you  and  all  Men  to  be  weak,  and 
"  to  have  neither  Law  nor  Reason  for  their  Foundation,  so  cannot  long  stand  you  in  stead: 
"  Therefore,  you  had  much  better  as  yet  leave  them,  and  come  to  what  the  Peofle  of  this 
"  City  and  Province  (the  City  and  Province  of  New-York  meaning)  think  are  the  Points  in 
"  Question  (to  witt)  They  (the  People  of  the  City  and  Province  of  New-York  meaning) 
"think  as  Matters  now  stand,  that  their  LIBERTIES  and  PROPERTIES  are  -precarious, 
"  and  that  SLAVERY  is  like  to  be  intailed  on  them  and  their  Posterity,  if  some  fast  Things 
"  be  not  amended,  and  this  they  collect  from  many  fast  Proceedings?  (Meaning  many  of 
1  the  past  Proceedings  of  His  Excellency  the  said  Governour,  and  of  the  Ministers  and  Offi- 
'  cers  of  our  said  Lord  the  King,  of  and  for  the  said  Province.)  And  said  the  Attorney 

Note:  These  parenthetical  commentaries,  in  which  the  Attorney  General  gives 
his  own  interpretation  to  the  sentences  quoted  from  Zenker's  papers,  are  to  be  satirized 
later  by  Hamilton;  see  page  37. 

'  General  of  Our  said  Lord  the  King,  for  Our  said  Lord  the  King,  likewise  gives  the  Court 
1  here  to  understand  and  be  informed,  that  the  said  John  Peter  Zenger  afterwards  (to  wit) 
'  the  eighth  Day  of  Afril,  in  the  seventh  Year  of  the  Reign  of  Our  said  Lord  the  King,  at 
'  the  City  of  New-York  aforesaid,  did  falsly,  seditiously  and  scandalously  print  and  publish, 
'  and  cause  to  be  printed  and  published,  another  false  malicious  seditious  and  scandalous  Libel, 
'  entituled,  the  New-York  Weekly  Journal,  containing  the  freshest  Advices,  foreign  and 
'  domestic.  In  which  Libel,  (of  and  concerning  the  Government  of  the  said  Province  of 
'  New-York,  and  of  and  concerning  His  Excellency  the  said  Governour,  and  the  Ministers 
1  and  Officers  of  Our  said  Lord  the  King,  of  and  for  the  said  Province)  among  other  Things 
1  therein  contained,  are  these  Words  "One  of  our  Neighbours  (one  of  the  Inhabitants  of 
"  New-Jersey  meaning)  being  in  Comfany,  observing  the  Strangers  (some  of  the  Inhabitants 
"of  New-York  meaning)  full  of  Comflaints,  endeavoured  to  fersuade  them  to  remove  into 
"Jersey;  to  which  it  was  re  filed,  that  would  be  leafing  out  of  the  Frying  Pan  into  the  Fire; 
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"for,  says  he,  we  both  are  under  the  same  Governour  (His  Excellency  the  said  Governour 
"  meaning)  and  your  Assembly  have  shewn  with  a  Witness  what  is  to  be  expected  from 
"  them;  one  that  was  then  moving  to  Pensilvania,  (meaning  one  that  was  then  removing  from 
"New-York,  with  intent  to  reside  at  Pensilvania)  to  which  Place  it  is  reported  several  con- 
"  siderable  Men  are  removing  (from  New-York  meaning)  exfressed  in  Terms  very  moving, 
"  much  Concern  for  the  Circumstances  of  New- York  (the  bad  Circumstances  of  the  Province 
"  and  People  of  New-York  meaning)  seemed  to  think  them  very  much  owing  to  the  Influence 
"  that  some  Men  (whom  he  caUed  Tools)  had  in  the  Administration  (meaning  the  Adminis- 
"  tration  of  Government  of  the  said  Province  of  New-York)  said  he  was  now  going  from 
"  them,  and  was  not  to  be  hurt  by  any  Measures  they  should  take,  but  could  not  help  having 
"  some  Concern  for  the  Welfare  of  his  Country-Men,  and  should  be  glad  to  hear  that  the 
"  Assembly  (meaning  the  General  Assembly  of  the  Province  of  New-York)  would  exert 
"  themselves  as  became  them,  by  shewing  that  they  have  the  Interest  of  their  Country  more 
"  at  Heart,  than  the  Gratification  of  any  -private  View  of  any  of  their  Members,  or  being  at 
"  all  affected,  by  the  Smiles  or  Frowns  of  a  Governour,  (His  Excellency  the  said  Governour 
"meaning)  both  which  ought  equally  to  be  despised,  when  the  hiterest  of  their  Country  is  at 
"stake.  You  says  he,  complain  of  the  Lawyers,  but  I  think  the  Law  it  self  is  at  an  End,  WE 
"(the  People  of  the  Province  of  New- York  meaning)  SEE  MENS  DEEDS  DESTROYED, 
"JUDGES  ARBITRARILY  DISPLACED,  NEW  COURTS  ERECTED  WITHOUT 
"CONSENT  OF  THE  LEGISLATURE  (within  the  Province  of  New-York  meaning)  BY 
"WHICH  IT  SEEMS  TO  ME  TRIALS  BY  JURIES  ARE  TAKEN  AWAY  WHEN  A 
"GOVERNOUR  PLEASES  (His  Excellency  the  said  Governour  meaning)  MEN  OF 
"KNOWN  ESTATES  DENYED  THEIR  VOTES,  CONTRARY  TO  THE  RECEIVED 
"PRACTICE,  THE  BEST  EXPOSITOR  OF  ANY  LAW:  Who  is  then  in  that  Province 
"(meaning  the  Province  of  New-York,)  that  call  (can  call  meaning)  any  Thing  his  own,  or 
"enjoy  any  Libery  (Liberty  meaning)  longer  than  those  in  the  Administration  (meaning  the 
"Administration  of  Government  of  the  said  Province  of  New-York)  will  condescend  to  let 
"them  do  it,  for  which  Reason  I  have  left  it,  (the  Province  of  New-York  meaning)  as  I  be- 
"lieve  more  will.'  To  the  great  Disturbance  of  the  Peace  of  the  said  Province  of  New-York, 
'  to  the  Great  Scandal  of  Our  said  Lord  the  King,  of  His  Excellency  the  said  Governour,  and 
'  of  all  others  concerned  in  the  Administration  of  the  Government  of  the  said  Province,  and 
'  against  the  Peace  of  our  Sovereign  Lord  the  King  His  Crown  and  Dignity,  &c.  Whereupon 
'  the  said  Attorney  General  of  Our  said  Lord  the  King,  for  Our  said  Lord  the  King,  prays 
'  the  Advisement  of  the  Court  here,  in  the  Premises,  and  the  due  Process  of  the  Law,  against 
1  him  the  said  John  Peter  Zenger,  in  this  Part  to  be  done,  to  answer  to  Our  said  Lord  the  King 
'  ot  and  in  the  Premises,  &c. 

'  R.  Bradley,  Attorney  General. 
To  this  Information  the  Defendant  has  pleaded  Not  Guilty,  and  we  are  ready  to  prove 

it. 

Note:  There  were  no  stenographers  to  report  court  proceedings  in  the  eighteenth 
century.  This  trial  is  written  up  from  notes  taken  by  Alexander  and  Smith  and  from  a 
manuscript  furnished  by  Hamilton.  Naturally,  both  Attorney  General  Bradley  and  De- 
fense Attorney  Chambers  refused  to  cooperate  in  this  way.  Note  that  the  Attorney  General 
is  called  "Mr.  Attorney"  throughout  the  whole  account  of  the  trial. 

Mr.  Chambers  has  not  been  pleased  to  favour  me  with  his  Notes,  so  I  cannot,  for  Fear  of 
doing  him  Injustice,  pretend  to  set  down  his  Argument;  But  here  Mr.  Chambers  set 
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fort  A  very  clearly  the  Nature  of  a  Libel,  the  great  Allowances  that  ought  to  be  made 
for  what  Men  sfeak  or  write,  That  in  all  Libels  there  must  be  some  -particular  Persons 
so  clearly  fointed  out,  that  no  Doubt  must  remain  about  who  is  meant;  That  he  was  in 
hopes  Mr.  Attorney  would  fail  in  his  Proof,  as  to  this  Point;  and  therefore  desired 
that  he  would  go  on  to  examine  his  Witnesses. 

Enter  the  Philadelphia  Lawyer 

Then  Mr.  Hamilton,  who  at  the  Request  of  some  of  my  Friends,  was  so  kind  as  to  come 
from  Philadelphia  to  assist  me  on  the  Tryal,  spoke. 

Note:  If  ever  narrator  "played  down"  a  dramatic  episode  in  his  story,  Zenger 
(or  Alexander)  did  so  here. 

The  fact  seems  to  be  that  the  apppearance  of  Andrew  Hamilton,  the  most  able  and 
famous  lawyer  in  the  American  Colonies,  in  this  courtroom  was  a  surprise  to  everyone 
except  a  few  leaders  of  the  Popular  party  and  the  prisoner  himself.  The  scholarly  and 
reliable  Cheslaw,  best  of  the  Zenger  biographers,  thinks  that  his  appearance  was  a 
surprise  even  to  Defense  Attorney  Chambers,  and  that  at  the  moment  we  have  reached  in 
the  narrative,  the  tall  and  bent  figure  of  the  old  patriot  rose  from  among  the  spectators, 
advanced  to  the  small  enclnsure  in  front  of  the  bench,  and  introduced  himself  to  the  Court. 

Hamilton  was  Scottish  born.  His  youth  is  very  much  a  mystery,  but  for  some  twenty 
years  past  he  had  been  a  leading  lawyer  of  Philadelphia,  having  been  Attorney  General  of 
Pennsylvania  171  7-1  721  and  Speaker  of  the  Assembly  for  ten  years.  He  bought  the  ground 
now  known  as  Independence  Square  and  gave  it  to  the  Colony  for  the  erection  of  Inde- 
pendence Hall.  Benjamin  Franklin  prized  this  "famous  lawyer"  (as  he  calls  him  in  the 
Autobiography)  as  a  patron  and  friend.  Gouverneur  Morris  once  eulogized  him  as  "the 
day-star  of  the  Revolution" — doubtless  partly  because  of  his  performance  on  the  present 
occasion.  Alexander  was  well  acquainted  with  him;  they  had  been  fellow-members  of 
Gray's  Inn,  and  Hamilton  occasionally  borrowed  books  from  his  New  York  colleague's 
well  stocked  law  library.  Hamilton  had  kept  in  touch  with  the  Cosby  trouble!  but 
when  he  consented  to  take  Zenger's  case,  Alexander  furnished  him  with  a  brief  on 
which  his  famous  address  was  largely  based.  (Julius  Goebel,  Jr.,  and  T.  Raymond 
Naughton,  Law  Enforcement  in  Colonial  New  York,  pp.  782-786.) 

Now  Hamilton  steps  forward  with  an  air  of  dignified  authority,  and  addresses  the 
court. 

Mr.  Hamilton.  May  it  please  your  Honour;  I  am  concerned  in  this  cause  on  the  Part  of 
Mr.  Zenger  the  Defendant.  The  Information  against  my  Client  was  sent  me,  a  few  Days 
before  I  left  Home,  with  some  Instructions  to  let  me  know  how  far  I  might  rely  upon  the 
Truth  of  those  Parts  of  the  Papers  set  forth  in  the  Information,  and  which  are  said  to  be 
libellous.  And  tho'  I  am  perfectly  of  the  Opinion  with  the  Gentleman  who  has  just  now  spoke, 
on  the  same  Side  with  me,  as  to  the  common  Course  of  Proceedings,  I  mean  in  putting  Mr. 
Attorney  upon  proving,  that  my  Client  printed  and  published  those  Papers  mentioned  in  the 
Information;  yet  I  cannot  think  it  proper  for  me  (without  doing  Violence  to  my  own 
Principles)  to  deny  the  Publication  of  a  Complaint,  which  I  think  is  the  Right  of  every  free- 
born  Subject  to  make,  when  the  Matters  so  published  can  be  supported  with  Truth;  and 
therefore  I'll  save  Mr.  Attorney  the  Trouble  of  Examining  his  Witnesses  to  that  Point;  and 
I  do  (for  my  Client)  confess,  that  he  both  printed  and  published  the  two  News  Papers  set 
forth  in  the  Information,  and  I  hope  in  so  doing  he  has  committed  no  Crime. 

Mr.  Attorney.  Then  if  Your  Honour  pleases,  since  Mr.  Hamilton  has  confessed  the 
Fact,  I  think  our  Witnesses  may  be  discharged;  we  have  no  further  Occasion  for  them. 

Mr.  Hamilton.  If  you  brought  them  here,  only  to  prove  the  Printing  and  Publishing  of 
these  News  Papers,  we  have  acknowledged  that,  and  shall  abide  by  it. 

Here  my  Journeyman  and  two  Sons  {with  several  others  subpoena1 d  by  Mr.  Attorney,  to 
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give  Evidence  against  me)  were  discharged,  and  there  was  silence  in  the  Court  for 
jome  Time. 

The  Attorney  General's  Argument 
Note:  No  wonder  "there  was  silence  in  the  court  for  some  time"!  Hamilton's 
first  move  dramatically  upset  the  whole  case.  His  admission  that  his  client  had  printed 
the  papers  on  which  the  Information  was  based  caught  the  prosecutor  flatfooted.  That 
seemed,  on  the  face  of  it,  complete  admission  of  guilt.  The  theory  of  the  English  com- 
mon law  at  that  time  was  that  a  seditious  libel  was  a  statement  tending  to  bring 
government  and  magistrates  into  contempt  by  criticism,  satire,  and/or  scurrilous  attacks; 
that  the  truth  of  any  accusations  brought  against  them  was  beside  the  point,  and  indeed 
sometimes  it  happened  that  the  greater  the  truth  the  greater  the  libel,  because  thereby 
a  magistrate  was  the  more  surely  brought  into  contempts  and,  finally,  that  a  jury  had  the 
power  only  to  find  the  accused  guilty  or  not  guilty  of  publishing  the  statement  on  which 
the  indictment  or  information  was  based,  it  being  the  function  of  the  Court  to  decide 
the  extent  of  the  seditious  libel  involved,  how  great  the  offence,  and  how  severe  the 
punishment. 

As  a  matter  of  fact,  the  Attorney  General  could  have  moved  to  dismiss  the  jury,  now 
that  Zenger's  lawyer  had  been  willing  to  stipulate  his  guilt  of  publication.  But  the  feeling 
in  the  courtroom,  the  desire  of  all  to  hear  Mr.  Hamilton,  and  an  indecisiveness  on  the 
part  of  both  Attorney  General  and  Chief  Justice,  prevented  an  attempt  at  such  a  summary 
ending. 

Mr.  Chief  justice.  Well  Mr.  Attorney,  will  you  -proceed? 

Mr.  Attorney.  Indeed  Sir,  as  Mr.  Hamilton  has  confessed  the  Printing  and  Publishing 
these  Libels,  I  think  the  Jury  must  find  a  Verdict  for  the  King;  for  supposing  they  were  true, 
the  Law  says  that  they  are  not  the  less  libellous  for  that;  nay  indeed  the  Law  says,  their  being 
true  is  an  Aggravation  of  the  Crime. 

Mr.  Hamilton.  Not  so  neither,  Mr.  Attorney,  there  are  two  Words  to  that  Bargain.  I 
hope  it  is  not  our  bare  Printing  and  Publishing  a  Paper,  that  will  make  it  a  Libel:  You  will 
have  something  more  to  do,  before  you  make  my  Client  a  Libeller;  for  the  Words  themselves 
must  be  libellous,  that  is,  false,  scandalous,  and  seditious  or  else  we  are  not  guilty. 

As  Mr.  Attorney  has  not  been  pleased  to  favour  us  with  his  Argument,  zvhich  he  read,  or 
with  the  Notes  of  it,  we  cannot  take  upon  us  to  set  down  his  Words,  but  only  to  shew 
the  Book  Cases  he  cited,  and  the  general  Scope  of  his  A  rgument,  which  he  drew  from 
those  Authorities.  He  observed  upon  the  Excellency,  as  well  as  Use  of  Government, 
and  the  great  Regard  and  Reverence,  which  had  been  constantly  paid  to  it,  both  under 
the  Law  and  Gospel.  That  by  Government  we  were  protected  in  our  Lives,  Religion 
and  Properties;  and  that  for  these  Reasons,  great  Care  had  always  been  taken  to  prevent 
every  Thing  that  might  tend  to  scandalize  Magistrates,  and  others  concerned  in  the 
Administration  of  the  Government,  especially  the  Supream  Magistrate.  And  that  there 
were  many  Instances  of  very  severe  Judgments,  and  of  Punishments  inflicted  upon 
such,  as  had  attempted  to  bring  the  Government  into  Contempt;  by  publishing  false 
and  scurrilous  Words  of  Men  in  Authority;  to  the  great  Disturbance  of  the  publick 
Peace.  And  to  support  this,  he  cited  5  Coke  I  21.  {suppose  it  should  be  125.)  Wood's 
Instit.  430.  2  Lilly  168.  1  Hawkins  73.  1 1.6.  From  these  Books  he  insisted,  that  a 
Libel  was  a  malicious  Defamation  of  any  Person,  expressed  either  in  Printing  or 
Writing,  Signs  or  Pictures,  to  asperse  the  Reputation  of  one  that  is  alive,  or  the 
Me??iory  of  one  that  is  dead;  if  he  is  a  private  Man,  the  Libeller  deserves  a  severe 
Punishment,  but  if  it  is  against  a  Magistrate  or  other  publick  Person,  it  is  a  greater 
Ofence;  for  this  concerns  not  only  the  Breach  of  the  Peace,  but  the  Scandal  of  the 
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Government;  for  what  greater  Scandal  of  Government  can  there  be,  than  to  have 
corrupt  or  wicked  Magistrates  to  be  appointed  by  the  King,  to  govern  his  Subjects 
under  him?  And  a  greater  Imputation  to  the  State  cannot  be,  than  to  suffer  such 
corrupt  Men  to  sit  in  the  Sacred  Seat  of  Justice,  or  to  have  any  Medling  in,  or  con- 
cerning the  Administration  of  Justice:  And  from  the  same  Books  Mr.  Attorney  insisted, 
that  whether  the  Person  defamed  is  a  private  Man  or  a  Magistrate,  whether  living  or 
Dead,  whether  the  Libel  is  true  or  false,  or  if  the  Party  against  whom  it  is  made  is  of 
good  or  evil  Tame,  it  is  nevertheless  a  Libel:  For  in  a  settled  State  of  Government,  the 
Party  grieved  ought  to  complain  for  every  injury  done  him,  in  the  ordinary  Course  of 
the  Law.  And  as  to  its  Publication,  the  Law  had  taken  so  great  Care  of  Men's  Reputa- 
tions, that  if  one  maliciously  repeats  it,  or  sings  it  in  the  Presence  of  an  other,  or 
delivers  the  Libel  or  a  Copy  of  it  over,  to  scandalize  the  Party,  he  is  to  be  punished  as 
a  Publisher  of  a  Libel.  He  said  it  was  likewise  evident,  that  Libelling  was  an  Offense 
against  the  Law  of  God.  Act.  XXIII.  5.  Then  said  Paul,  I  wist  not  Brethren,  that  he 
was  the  High  Priest:  For  it  is  written,  thou  shalt  not  speak  evil  of  the  Ruler  of  the 
People.  2  Pet.  X.  II.  Despise  Government,  presumptuous  are  they,  self  willed,  they 
are  not  afraid  to  speak  evil  of  Dignities,  Etc.  He  then  insisted  that  it  was  clear,  both 
by  the  law  God  and  Man,  That  it  was  a  very  great  Offence  to  speak  evil  of,  or  to  revile 
those  in  Authority  over  us;  and  that  Mr.  Zenger  had  offended  in  a  most  notorious  and 
gross  Manner,  in  scandalizing  His  Excellency  our  Governour,  who  is  the  King's 
immediate  Representative,  and  the  Supream  Magistrate  of  this  Province:  For  can  there 
be  any  Thing  more  scandalous  said  of  a  Governour,  than  what  is  published  hi  those 
Papers?  Nay,  not  only  the  Governour,  but  both  the  Council  and  Assembly  are 
1  scandalized ;  for  there  it  is  plainly  said,  That  as  Matters  now  stand,  their  Liberties  and 
Properties  are  precarious,  and  that  Slavery  is  like  to  be  entailed  on  them  and  their 
Posterity.  And  then  again  Mr.  Zenger  says,  The  Assembly  ought  to  despise  the  Smiles 
or  Frowns  of  a  Governour;  That  he  thinks  the  Law  is  at  an  End;  That  we  see  Mens 
Deeds  destroyed,  Judges  arbitrarily  displaced,  new  Courts  erected,  without  Consent  of 
the  Legislature;  And  That  it  seems  Tryals  by  Juries  are  taken  away  when  a  Governour 
pleases;  That  none  can  call  any  Thing  their  own,  longer  than  those  in  the  Adminis- 
tration will  condescend  to  let  them  do  it.  

And  Mr.  Attorney  added,  that  he  did  not  know  what  could  be  said  in  Defence  of  a 
Man,  that  had  so  notoriously  scandalized  the  Governour  and  principal  Magistrates  and 
Officers  of  the  Government,  by  charging  them  with  depriving  the  People  of  their 
Rights  and  Liberties,  and  taking  away  Tryals  by  Juries,  and  in  short,  putting  an  End 

to  the  Law  itself.  //  this  was  not  a  Libel,  he  said,  he  did  not  know  what  was 

one.  Such  Persons  as  will  take  those  Liberties  with  Governours  and  Magistrates,  he 
thought  ought  to  suffer  for  stirring  up  Sedition  and  Discontent  among  the  People. 
And  concluded  by  saying,  that  the  Government  had  been  very  much  traduced  and 
exposed  by  Mr.  Zenger,  before  he  was  taken  Notice  of;  that  at  last  it  was  the  Opinion 
of  the  Governour  and  Council,  that  he  ought  not  to  be  suffered  to  go  on,  to  disturb 
the  Peace  of  the  Government;  by  publishing  such  Libels  against  the  Governour,  and 
the  chief  Persons  in  the  Government;  And  therefore  they  had  directed  this  Prosecu- 
tion, to  put  a  Stop  to  this  scandalous  and  wicked  Practice,  of  libelling  and  defaming 
His  Majesty's  Government  and  disturbing  his  Majesty's  Peace. 
Mr.  Chambers  then  sum'd  up  to  the  Jury,  observing  with  great  Strength  of  Reason  on  Mr. 
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Attorney's  deject  of  Proof,  that  the  Payers  in  the  Information  were  False,  Malicious  or 
Seditious,  which  was  incumbent  on  him  to  frove  to  the  Jury,  and  without  which  they 
could  not  on  their  Oaths  say,  That  they  were  so,  as  charged. 

Hamilton  on  the  Nature  of  Libels 

Mr.  Hamilton.  May  it  please  Your  Honour;  I  agree  with  Mr.  Attorney,  that  Govern- 
ment is  a  sacred  Thing,  but  I  differ  very  widely  from  him  when  he  would  insinuate,  that  the 
just  Complaints  of  a  Number  of  Men,  who  suffer  under  a  bad  Administration,  is  libelling  that 
Administration.  Had  I  believed  that  to  be  Law,  I  should  not  have  given  the  Court  the 
Trouble  of  hearing  any  Thing  that  I  could  say  in  this  Cause.  I  own,  when  I  read  the  Informa- 
tion, I  had  not  the  Art  to  find  out  (without  the  Help  of  Mr.  Attorney's  Innuendo's)  that  the 
Governour  was  the  Person  meant  in  every  Period  of  that  News  Paper;  and  I  was  inclined  to 
believe,  that  they  were  wrote  by  some,  who  from  an  extraordinary  Zeal  for  Liberty,  had 
misconstrued  the  Conduct  of  some  Persons  in  Authority  into  Crimes;  and  that  Mr.  Attorney 
out  of  his  too  great  Zeal  for  Power,  had  exhibited  this  Information,  to  correct  the  Indiscretion 
of  my  Client;  and  at  the  same  Time,  to  shew  his  Superiors  the  great  Concern  he  had,  lest 
they  should  be  treated  with  any  undue  Freedom.  But  from  what  Mr.  Attorney  has  just  now 
said,  to  wit,  That  this  Prosecution  was  directed  by  the  Governour  and  Council,  and  from  the 
Extraordinary  Appearance  of  People  of  all  Conditions,  which  I  observe  in  Court  upon  this 
Occasion,  I  have  Reason  to  think,  that  those  in  the  Administration  have  by  this  Prosecution 
something  more  in  View,  and  that  the  People  believe  they  have  a  good  deal  more  at  stake, 
than  I  apprehended:  And  therefore,  as  it  is  become  my  Duty,  to  be  both  plain  and  particular 
in  this  Cause,  I  beg  Leave  to  bespeak  the  Patience  of  the  Court. 

I  was  in  hopes,  as  that  terrible  Court,  where  those  dredful  Judgments  were  given,  and 
that  Law  established,  which  Mr.  Attorney  has  produced  for  Authorities  to  support  this  Cause, 
was  long  ago  laid  aside,  as  the  most  dangerous  Court  to  the  Liberties  of  the  People  of  England, 
that  ever  was  known  in  that  Kingdom;  that  Mr.  Attorney  knowing  this,  would  not  have 
attempted  to  set  up  a  Star-Chamber  here,  nor  to  make  their  Judgments  a  Precedent  to  us:  For 
it  is  well  known,  that  what  would  have  been  judg'd  Treason  in  those  Days  for  a  Man  to 
speak,  I  think,  has  since  not  only  been  practiced  as  lawful,  but  the  contrary  Doctrine  has  been 
held  to  be  Law. 

Note:  Thus  Hamilton  introduces  what  is  to  be  one  of  his  main  arguments:  that 
the  common  law  on  which  the  Zenger  case  is  based,  ignoring  the  matter  of  truth  in 
libels,  belongs  to  the  old,  bad  days  of  the  tyranny  of  the  Star  Chamber,  and  should 
be  renounced  and  forgotten  in  the  light  of  modern  liberty. 

And  in  his  urgency  to  forget  the  bad  doctrine  imbedded  in  the  English  law,  he 
goes  on  to  point  out,  carefully,  certain  differences  between  the  situation  in  the  Colonies 
and  in  England.  In  other  words,  both  time  and  place  have  brought  in  new  elements. 

In  Brewster's  Case,  for  Printing,  That  the  Subjects  might  defend  their  Rights  and 
Liberties  by  Arms,  in  case  the  King  should  go  about  to  destroy  them,  he  was  told  by  the  Chief 
Justice  that  it  was  a  great  Mercy,  he  was  not  proceeded  against  for  his  Life;  for  that  to  say, 
the  King  could  be  resisted  by  Arms  in  any  Case  whatsoever,  was  express  Treason.  And  yet 
we  see  since  that  Time,  Dr.  Sacheverell  was  sentenced  in  the  highest  Court  in  Great  Britain, 
for  saying  That  such  a  Resistance  was  not  lawful.  Besides,  as  Times  have  made  very  great 
Changes  in  the  Laws  of  England,  so  in  my  Opinion  there  is  good  Reason  that  Places  should  do 
so  too. 

Is  it  not  surprising  to  see  a  Subject,  upon  his  receiving  a  Commission  from  the  King  to 
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be  a  Governor  of  a  Colony  in  America,  immediately  imagining  himself  to  be  vested  with  all 
the  Prerogatives  belonging  to  the  sacred  Person  of  his  Prince?  And  which  is  yet  more  astonish- 
ing, to  see  that  a  People  can  be  so  wild  as  to  allow  of  and  acknowledge  those  Prerogatives  and 
Exemptions,  even  to  their  own  Destruction!1  Is  it  so  hard  a  Matter  to  distinguish  between 
the  Majesty  of  our  Sovereign,  and  the  Power  of  a  Governor  of  the  Plantations?  Is  not  this 
making  very  free  with  our  Prince,  to  apply  that  Regard,  Obedience  and  Allegiance  to  a 
Subject,  which  is  due  only  to  Our  Sovereign?  And  yet  in  all  the  Cases  which  Mr.  Attorney 
has  cited,  to  shew  the  Duty  and  Obedience  we  owe  to  the  Supreme  Magistrate,  it  is  the  King 
that  is  there  meant  and  understood,  tho'  Mr.  Attorney  is  pleased  to  urge  them  as  Authorities 
to  prove  the  Heinousness  of  Mr.  Zenger's  Offence  against  the  Governor  of  New-York.  The 
several  Plantations  are  compared  to  so  many  large  Corporations,  and  perhaps  not  improperly; 
and  can  any  one  give  an  instance,  that  the  Mayor  or  Head  of  a  Corporation,  ever  put  in  a 
Claim  to  the  sacred  Rights  of  Majesty?  Let  us  not  (while  we  are  pretending  to  pay  a  great 
Regard  to  our  Prince  and  His  Peace)  make  bold  to  transfer  that  Allegiance  to  a  Subject,  which 
we  owe  to  our  King  only.  What  strange  Doctrine  is  it  to  press  every  Thing  for  Law  here 

which  is  so  in  England?  I  Believe  we  should  not  think  it  a  Favour,  at  present 
*C.  3  Inst.  140.  at  least,  to  establish  this  Practice.  In  England  so  great  a  regard  and  Reverence 

is  had  to  the  Judges,  *that  if  any  Man  strikes  another  in  Westminster  Hall, 
while  the  Judges  are  sitting,  he  shall  lose  his  Right  Hand,  and  forfeit  his  Land  and  Goods, 
for  so  doing.  And  tho'  the  Judges  here  claim  all  the  Powers  and  Authorities  within  this 
Government,  that  a  Court  of  King's  Bench  has  in  England,  yet  I  believe  Mr.  Attorney  will 
scarcely  say,  that  such  a  Punishment  could  be  legally  inflicted  on  a  Man  for  committing  such 
an  Offence,  in  the  Presence  of  the  Judges  sitting  in  any  Court  within  the  Province  of  New- 
York.  The  Reason  is  obvious;  a  Quarrel  or  Riot  in  New-York,  cannot  possibly  be  attended 
with  those  dangerous  Consequences  that  it  might  in  Westminster  Hall;  nor  (I  hope)  will 
it  be  alledged,  that  any  Misbehavior  to  a  Governor  in  the  Plantations  will,  or  ought  to  be, 
judged  of  or  punished,  as  a  like  Unduti fulness  would  be,  to  Our  Sovereign.  From  all  which, 
I  hope  Mr.  Attorney  will  not  think  it  proper  to  apply  his  Law-Cases  (to  support  the  Cause 
of  his  Governor)  which  have  only  been  judged,  where  the  King's  Safety  or  Honour  was 
concerned.  It  will  not  be  denied  but  that  a  Freeholder  in  the  Province  of  New-York,  has  as 
good  a  right  to  the  sole  and  separate  Use  of  his  Lands,  as  a  Freeholder  in  England,  who  has 
a  Right  to  bring  an  Action  of  Trespass  against  his  Neighbor,  for  suffering  his  Horse  or  Cow 
to  come  and  feed  upon  his  Land,  or  eat  his  Corn,  whether  inclosed  or  not  inclosed;  and  yet 
I  believe  it  would  be  looked  upon  as  a  strange  Attempt,  for  one  Man  here,  to  bring  an  Action 
against  another,  whose  Cattle  and  Horses  feed  upon  his  Grounds  not  inclosed,  or  indeed  for 
eating  and  treading  down  his  Corn,  if  that  were  not  inclosed.  Numberless  are  the  Instances 
of  this  Kind  that  might  be  given,  to  shew,  that  what  is  good  Law  at  one  Time  and  in  one 
Place,  is  not  so  at  another  Time  and  in  another  Place;  so  that  I  think,  the  Law  seems  to 
expect,  that  in  these  Parts  of  the  World  Men  should  take  Care,  by  a  good  Fence,  to  preserve 
their  Property,  from  the  Injury  of  unruly  Beasts.  And  perhaps  there  may  be  a  good  Reason 
why  Men  should  take  the  same  Care,  to  make  an  honest  and  upright  Conduct  a  Fence  and 
Security  against  the  Injury  of  unruly  Tongues. 

Mr.  Attorney.  I  don't  know  what  the  Gentleman  means,  by  comparing  Cases  of  Free- 
holders in  England  with  Freeholders  here.  What  has  this  Case  to  do  with  Actions  of  Trespass, 
or  Men's  Fencing  their  Ground?  The  Case  before  the  Court  is,  whether  Mr.  Zenger  is 
guilty  of  Libelling  His  Excellency  the  Governor  of  New-York,  and  indeed  the  whole  Admin- 
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istration  of  the  Government?  Mr.  Hamilton,  has  confessed  the  Printing  and  Publishing,  and 
I  think  nothing  is  plainer,  than  that  the  Words  in  the  Information  are  scandalous,  and  tend 
to  sedition,  and  to  disquiet  the  Minds  of  the  Peofle  of  this  Province.  And  if  such  Papers 
arc  not  Libels,  I  think  it  may  be  said,  there  can  be  no  such  Thing  as  a  Libel. 

Mr.  Hamilton.  May  it  please  Your  Honour;  I  cannot  agree  with  Mr.  Attorney:  For 
tho'  I  freely  acknowledge,  that  there  are  such  Things  as  Libels,  yet  I  must  insist  at  the 
same  Time,  that  what  my  Client  is  charged  with,  is  not  a  Libel;  and  I  observed  just  now, 
that  Mr.  Attorney  in  defining  a  Libel,  made  use  of  the  Words,  scandalous,  seditious,  a?id  tend 
to  disquiet  the  Peofle;  but  (whether  with  Design  or  not  I  will  not  say)  he  omitted  the 
Word  false. 

Mr.  Attorney.  I  think  I  did  not  omit  the  Word  false:  But  it  has  been  said  already,  that 
it  may  be  a  Libel,  notwithstanding  it  may  be  true. 

Mr.  Hamilton.  In  this  I  must  still  differ  with  Mr.  Attorney;  for  I  depend  upon  it,  we 
arc  to  be  tried  upon  this  Information  now  before  the  Court  and  Jury,  and  to  which  we  have 
pleaded  Not  Guilty,  and  by  it  we  are  charged  with  Printing  and  publishing  a  certain  false, 
malicious,  seditious  and  scandalous  Libel.  This  Word  false  must  have  some  Meaning,  or  else 
how  came  it  there?  I  hope  Mr.  Attorney  will  not  say,  he  put  it  there  by  Chance,  and  I  am 
of  Opinion  his  Information  would  not  be  good  without  it.  But  to  shew  that  it  is  the  principal 
Tiling  which,  in  my  Opinion,  makes  a  Libel,  I  put  the  Case,  the  Information  had  been  for 
printing  and  publishing  a  certain  true  Libel,  would  that  be  the  same  thing?  Or  could  Mr. 
Attorney  support  such  an  Information  by  any  Precedent  in  the  English  Law?  No,  the  False- 
hood makes  the  Scandal,  and  both  make  the  Libel.  And  to  shew  the  Court  that  I  am  in  good 
Earnest,  and  to  save  the  Court's  Time,  and  Mr.  Attorney's  Trouble,  I  will  agree,  that  if  he 
can  prove  the  Facts  charged  upon  us,  to  be  false,  I'll  own  them  to  be  scandaluos,  seditious  and 
a  Libel.  So  the  Work  seems  now  to  be  pretty  much  shortened,  and  Mr.  Attorney  has  now 
oniy  to  prove  the  Words  false,  in  order  to  make  us  Guilty. 

Mr.  Attorney.  We  have  nothing  to  prove;  you  have  confessed  the  Printing  and  Publish- 
ing; but  if  it  was  necessary  (as  I  insist  it  is  not)  how  can  we  prove  a  Negative?  But  I  hope 
some  regard  will  be  had  to  the  Authorities  that  have  been  produced,  and  that  supposing  all 
the  Words  to  be  true,  yet  that  will  not  help  them,  that  Chief  Justice  Holt  in  his  Charge  to 
the  Jury,  in  the  Case  of  Tutchin,  made  no  Distinction,  whether  Tutchin's  Paper's  were 
true  or  false,  and  as  Chief  Justice  Holt  has  made  no  Distinction  in  that  Case,  so  none  ought 
to  be  made  here;  nor  can  it  be  shewn  in  all  that  Case,  there  was  any  Question  made  about 
their  being  false  or  true. 

Mr.  Hamilton.  I  did  expect  to  hear,  That  a  Negative  cannot  be  proved;  But  every 
Body  knows  there  are  many  Exceptions  to  that  general  Rule:  For  if  a  Man  is  charged  with 
killing  another,  or  stealing  his  Neighbour's  Horse,  if  he  is  innocent,  in  the  one  Case,  he 
may  prove  the  Man  said  to  be  killed,  to  be  really  alive;  and  the  Horse  said  to  be  stoln,  never 
to  have  been  out  of  his  Master's  Stable,  kc.  and  this  I  think  is  proving  a  Negative.  But  we 
will  save  Mr.  Attorney  the  Trouble  of  proving  a  Negative,  and  take  the  Onus  frobandi  upon 
our  selves,  and  prove  those  very  Papers  that  are  called  Libels  to  be  true. 

Note:  Hamilton  seems  to  have  won  the  advantage  in  this  sparring,  in  which 
Bradley  is  by  no  means  his  equal;  and  it  is  time  for  the  Chief  Justice  to  put  him  in 
his  place. 

Mr.  Ch.  Justice.  You  cannot  be  admitted,  Mr.  Hamilton,  to  give  the  Truth  of  a  Libel 
in  Evidence.  A  Libel  is  not  to  be  justified;  for  it  is  nevertheless  a  Libel  that  it  is  true. 
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Mr.  Hamilton.  I  am  sorry  the  Court  has  so  soon  resolved  upon  that  Piece  of  Law;  I 
expected  first  to  have  been  heard  to  that  Point.  I  have  not  in  all  my  Reading  met  with  an 
Authority  that  says,  we  cannot  be  admitted  to  give  the  Truth  in  Evidence,  upon  an  Infor- 
mation for  a  Libel. 

Mr.  Ch.  Justice.  The  Law  is  clear,  That  you  cannot  justify  a  Libel. 

Mr.  Hamilton.  1  own  that,  may  it  please  Your  Honour,  to  be  so;  but,  with  Submission, 
I  understand  the  Word,  justify,  there,  to  be  a  justification  by  Plea,  as  it  is  in  the  Case  upon 
an  Indictment  for  Murder,  or  an  Assault  and  Battery;  there  the  Prisoner  cannot  justify,  but 
plead  Not  Guilty:  Yet  it  will  not  be  denied  but  he  may,  and  always  is  admitted,  to  give  the 
Truth  of  the  Fact,  or  any  other  Matter,  in  Evidence,  which  goes  to  his  Acquital;  as  in 
Murder,  he  may  prove  it  was  in  Defence  of  his  Life,  his  House,  kc.  and  in  Assault  and  Bat- 
tery, he  may  give  in  Evidence,  that  the  other  Party  struck  first,  and  in  both  Cases  he  will  be 
acquitted.  And  in  this  Sense  I  understand  the  Word  justify,  when  applied  to  the  Case  before 
the  Court. 

Mr.  Ch.  Justice.  I  Pray  shew  that  you  can  give  the  Truth  of  a  Libel  in  Evidence. 

Mr.  Hamilton.  I  am  ready,  both  from  what  I  understand  to  be  the  Authorities  in  the 
Case,  and  from  the  Reason  of  the  Thing,  to  shew  that  we  may  lawfully  do  so.  But  here  I  beg 
to  observe,  That  Informations  for  Libels  is  a  Child,  if  not  born,  yet  nursed  up,  and  brought 
to  full  Maturity,  in  the  Court  of  Star-Chamber. 

Mr.  Ch.  Justice.  Mr.  Hamilton  you'll  find  your  self  mistaken;  for  in  Coke's  Institutes 
you'll  find  Informations  for  Libels,  long  before  the  Court  of  Star-Chamber. 

Mr.  Hamilton.  I  thank  Your  Honour;  that  is  an  Authority  I  did  propose  to  speak  to 
by  and  by.  But  as  you  have  mention'd,  it  I'll  read  that  Authority  now.  I  think  it  is  in  3 
Co.  Inst,  under  Tide  Libel;  it  is  the  Case  of  John  de  Northampton  for  a  Letter  wrote  to 
Robert  de  Ferrers,  one  of  the  King's  privy  Council,  *concerning  Sir 

William  Scot,  Chief  Justice,  and  his  Fellows;  but  it  does  not  appear  to  *Coke  3  Inst.  174. 
have  been  upon  Information;  and  I  have  good  Grounds  to  say  it  was 
upon  Indictment,  as  was  the  Case  of  Adam  de  Ravenszvorth,  just  mentioned  before  by  Lord 
Coke,  under  the  same  Tide;  and  I  think  there  cannot  be  a  greater,  at  least  a  plainer  Authority 
for  us,  than  the  Judgment  in  the  Case  of  John  de  Northampton,  which  my  Lord  has  set 
down  at  large.  Et  quia  praedictus  Johannes  cognovit  dictam  Litteram  per  se  scriptam  Roberto 
de  Ferrers,  qui  est  de  Concilio  Regis,  qua  littera  continet  in  se  nullam  veritatem,  kc.  Now 
Sir,  by  this  Judgment  it  appears  the  libelous  Words  were  utterly  false,  and  there  the  False- 
hood was  the  Crime,  and  is  the  Ground  of  that  Judgment:  And  is  not  that  what  we  contend 
for?  Do  not  we  insist  that  the  Falsehood  makes  the  Scandal,  and  both  make  the  Libel?  And 
how  shall  it  be  known  whether  the  Words  are  libelous,  that  is,  true  or  false,  but  by  admitting 
us  to  prove  them  true,  since  Mr.  Attorney  will  not  undertake  to  prove  them  false?  Besides, 
is  it  not  against  Common  Sense,  that  a  Man  should  be  punished  in  the  same  Degree  for  a 
true  Libel  (if  any  such  Thing  could  be)  as  for  a  false  one?  I  know  it  is  said,  That  Truth 
makes  a  Libel  the  more  provoking,  and  therefore  the  Offence  is  the  greater,  and  consequently 
the  Judgment  should  be  the  heavier.  Well,  suppose  it  were  so,  and  let  us  agree  for  once,  That 
Truth  is  a  greater  Sin  than  Falsehood:  Yet  as  the  Offences  are  not  equal,  and  as  the  Pun- 
ishment is  arbitrary,  that  is,  according  as  the  Judges  in  their  Discretion  shall  direct  to  be 
inflicted;  is  it  not  absolutely  necessary  that  they  should  know,  whether  the  Libel  is  true  or 
false,  that  they  may  by  that  Means  be  able  to  proportion  the  Punishment?  For,  would  it 
not  be  a  sad  Case,  if  the  Judges,  for  want  of  a  due  Information,  should  chance  to  give  as 
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severe  a  Judgment  against  a  Man  for  writing  or  publishing  a  Lie,  as  for  writing  or  publishing 
a  Truth?  And  yet  this  (with  submission)  as  monstrous  and  ridiculous  as  it  may  seem  to  be, 
is  the  natural  Consequence  of  Mr.  Attorney's  Doctrine,  That  Truth  makes  a  -worse  Libel  than 
Falsehood,  and  must  follow  from  his  not  proving  our  Papers  to  be  false,  or  not  suffering  us 
to  prove  them  to  be  true.  But  this  is  only  reasoning  upon  the  Case,  and  I  will  now  proceed 
to  shew,  what  in  my  Opinion  will  be  sufficient  to  induce  the  Court,  to  allow  us  to  prove 
the  Truth  of  the  Words,  which  in  the  Information  are  called  Libellous.  And  first,  I  think 
there  cannot  be  a  greater  Authority  for  us,  than  the  Judgment  I  just  now  mentioned,  in 
the  case  of  John  de  Northampton,  and  that  was  in  early  Times,  and  before  the  Star-Chamber 
came  to  its  Fulness  of  Power  and  Wickedness.  In  that  Judgment,  as  I  observed,  the  Fdshood 
of  the  letter  which  was  wrote,  is  assigned  as  the  very  Ground  of  the  Sentence. 
*State  Tryals,  And  agreeable  to  this  it  was  urged  by  Sir  Robert  Sawyer,  *in  the  Tryal  of 
Vol.  4.  the  Seven  Bishops,  That  the  Falsity,  the  Malice,  and  Sedition  of  the  Writing, 

were  all  Facts  to  be  proved.  But  here  it  may  be  said,  Sir  Robert  was  one  of 
the  Bishop's  Council,  and  his  Argument  is  not  to  be  allowed  for  Law:  But  I  offer  it  only  to 
shew  that  we  are  not  the  first  who  have  insisted,  that  to  make  a  Writing  a  Libel,  it  must 
be  false.  And  if  the  Argument  of  a  Council  must  have  no  Weight,  I  hope  there  will  be  more 
Regard  shewn  to  the  Opinion  of  a  Judge,  and  therefore  I  mention  the  Words  of  Justice 
Powel  in  the  same  Tryal,  where  he  says  (of  the  Petition  of  the  Bishops,  which  was  called  a 
Libel,  and  upon  which  they  were  prosecuted  by  Information)  That  to  make  it  a  Libel,  it 
must  be  false  and  malicious,  and  tend  to  Sedition;  and  declared,  as  he  saw  no  Falshood  or 
Malice  in  it,  he  was  of  Opinion,  that  it  was  no  Libel.  Now  I  should  think  this  Opinion 
alone,  in  the  Case  of  the  King,  and  in  a  Case  which  that  King  had  so  much  at  Heart,  and 
which  to  this  Day  has  never  been  contradicted,  might  be  a  sufficient  Authority,  to  entitle  us 
to  the  Liberty  of  proving  the  Truth  of  the  Papers,  which  in  the  Information  are  called  false, 
malicious,  seditious  and  scandalous.  If  it  be  objected,  that  tke  Opinions  of  the  other  three 
Judges  were  against  him;  I  answer,  That  the  Censures  the  Judgments  of  these  Men  have 
undergone,  and  the  Approbation  Justice  PoweVs  Opinion,  his  Judgment  and  Conduct  upon 
that  Tryal  has  met  with,  and  the  Honour  he  gained  to  himself,  for  daring  to  speak  Truth  at 
such  a  Time,  upon  such  an  Occasion,  and  in  the  Reign  of  such  a  King,  is  more  than  sufficient, 
in  my  humble  Opinion,  to  warrant  our  insisting  on  his  Judgment,  as  a  full  Authority  to  our 
Purpose;  and  it  will  lye  upon  Mr.  Attorney  to  shew,  that  his  Opinion  has  since  that  Time 
been  denied  to  be  Law,  or  that  Justice  Powel  who  delivered  it,  has  ever  been  condemned 
or  blamed  for  it,  in  any  Law-Book  extant  at  this  Day,  and  this  I  will  venture  to  say,  Mr. 
Attorney  cannot  do.  But  to  make  this  Point  yet  more  clear,  if  any  Thing  can  be  clearer,  I  will 
on  our  Part  proceed  and  shew,  that  in  the  Case  of  Sir  Samuel  Barnardiston,  His  Council,  not- 
withstanding he  stood  before  one  of  the  greatest  Monsters  that  ever  presided  in  any  English 
Court  (Judge  Jefferies)  insisted  on  the  Want  of  Proof,  to  the  Malice  and  seditious  Intent 
of  the  Author,  of  what  was  called  a  Libel.  And  in  the  Case  of  Tutchin,  which  seems  to  be 
Mr.  Attorney's  chief  Authority,  that  Case  is  against  him;  for  he  was,  upon  his  Tryal  put 
upon  shewing  the  Truth  of  his  Papers,  but  did  not,  at  least  the  Prisoner  was  asked,  by  the 

King's  Council,  whether  he  would  say  they  were  true?  And  as  he  never  pre- 
State  Trials  tended,  that  they  were  true,  the  Chief  Justice  was  not  to  say  so.  But  the  Point 
Vol.  V.  54.9.  will  still  be  clearer  on  our  Side  from  Fuller's  Case,  For  falsly  and  wickedly 

causing  to  be  printed  a  false  and  scandalous  Libel,  in  which  {amongst  other 
Things)  were  contained  these  Words.  'Mr.  Jones  has  also  made  Oath,  That  he  paid  L.5000 
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'  more,  by  the  late  King's  Order,  to  several  fersoiis  in  Places  of  Trust,  that  they 
'  might  comfleat  my  Ruin,  and  invalidate  me  forever.  Nor  is  this  all;  for  the  Vol.  V.  445 
'  same  Mr.  Jones  will  frove  by  undeniable  Witness  and  Demonstration,  that 
1  he  has  distributed  more  than  L.  180,000.  in  Eight  years  last  fast,  by  the  French  King's 
'  Order,  to  Persons  in  fublick  Trust  in  this  Kingdom.''  Here  you  see  is  a  scandalous  and 
infamous  Charge  against  the  late  King;  here  is  a  Charge  no  less  than  High  Treason,  against 
the  Men  in  fublick  Trust,  for  receiving  Money  of  the  Trench  King,  then  in  actual  War 
with  the  Crown  of  Great  Britain;  and  yet  the  Court  were  far  from  bearing  him  down 
with  that  Star  Chamber  Doctrine,  to  wit,  That  it  was  no  matter,  whether  what  he  said  was 
true  or  false;  no,  on  the  contrary,  Lord  Chief  Justice  Holt  asks  Fuller,  cati  you  make  it  af- 
fear,  they  are  true?  Have  you  any  Witnesses?  You  might  have  had  Subpoenas  for  your 
Witnesses  against  this  Day.  If  you  take  ufon  you  to  write  such  Things  as  you  are  charged 
with,  it  lies  ufon  you  to  frove  them  true,  at  your  Peril.  If  you  have  any  Witnesses,  I  will 
hear  them.  How  came  you  to  write  those  Books  which  are  not  true?  If  you  have  any  Wit- 
nesses, froduce  them.  If  you  can  offer  any  Matter  to  frove  what  you  have  wrote,  let  us  hear  it. 
Thus  said,  and  thus  did,  that  great  Man  Lord  Chief  Justice  Holt,  upon  a  Tryal  of  the  like 
Kind  with  ours,  and  the  Rule  laid  down  by  him  in  this  Case  is,  That  he  who  will  take  ufon 
him  to  write  Things,  it  lies  ufon  him  to  frove  them,  at  his  Peril.  Now,  Sir,  we  have  acknowl- 
edged the  Printing  and  Publishing  of  these  Papers,  set  forth  in  the  information,  and  (with  the 
Leave  of  the  Court)  agreeable  to  the  Rule  laid  down  by  Chief  Justice  Holt,  we  are  ready  to 
prove  them  to  be  true,  at  our  Peril. 

Note:  Here  begins  the  crucial  argument.  Will  Hamilton  be  stopped  right  here, 
his  cause  thrown  out  of  court,  and  Zenger  convicted  and  sentenced  forthwith?  He  has 
done  his  best  with  available  statements  by  judges,  etc.,  but  the  weight  of  the  decisions 
is  against  him. 

It  is  improbable  that  either  Hamilton  or  Alexander  had  seen  the  second  edition  of 
the  State  Trials  (1730),  with  its  preface  by  Sollom  Emlyn,  a  distinguished  chamber 
counsel  and  writer  on  legal  topics,  and  a  member  of  Lincoln's  Inn.  If  either  of  them  had 
seen  this  new  edition  of  a  standard  work,  Hamilton  would  doubtless  have  cited  some 
observations  from  the  preface.  In  that  keen  and  critical  essay,  Emlyn,  after  several  pages 
extolling  English  law,  remarks  that  "after  all,  it  must  not  be  said  that  our  Laws  will 
admit  of  no  alterations  for  the  better."  Eight  sections  of  criticisms  follow,  in  the  third 
of  which  the  form  of  indictments  is  discussed,  and  the  use  of  the  word  false  in  indictments 
for  blasphemous  or  defamatory  libels  is  touched  upon.  With  respect  to  the  former  class 
of  libels,  it  is  pointed  out  that  "no  words  can  be  Blasphemy  .  .  .  which  are  true,  for 
Truth  can  be  no  reflection  on  the  God  of  Truth."  Emlyn  then  goes  on: 

"In  the  Case  of  defamatory  Libels,  when  the  word  falso  is  inserted,  the  Defendent 
ought  not  to  be  found  guilty,  if  the  assertion  be  true.  Whether  it  be  necessary  to  insert 
the  word  falso,  is  another  question,  (tho'  I  believe  it  would  be  difficult  to  maintain  an 
Indictment  without  it;)  yet  certainly  where  the  Indictment  charges  a  man  with  falsly 
writing  a  Libel,  he  cannot  justly  be  found  guilty  of  that  Indictment  so  laid,  if  the  words 
be  true." 

This  accords  closely  with  Hamilton's  position,  and  shows  that  in  England,  as  in 
America,  such  ideas  were  not  uncommon ;  and,  though  not  currently  received  as  law, 
they  were  at  least  acceptable  in  reason. 

Mr.  Chief  Justice.  Let  me  see  the  Book. 

Here  the  Court  had  the  Case  under  Consideration,  a  considerable  Time,  and  every  one 
was  silent. 

Mr.  Ch.  Just.  Mr.  Attorney,  you  have  heard  what  Mr.  Hamilton  has  said,  and  the 
Cases  he  has  cited,  for  having  his  Witnesses  examined,  to  prove  the  Truth  of  the  several 
Facts  contained  in  the  Papers  set  forth  in  the  Information,  what  do  you  say  to  it? 
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Mr.  Attorney.  The  Law  in  my  Opinion  is  very  clear;  they  cannot  be  admitted  to 
justify  a  Libel;  for,  by  the  Authorities  I  have  already  read  to  the  Court,  it  is  not  the  less  a 
Libel  because  it  is  true.  I  think  I  need  not  trouble  the  Court  with  reading  the  Cases  over 
again;  the  Thing  seems  to  be  very  plain,  and  I  submit  it  to  the  Court. 

Mr.  Ch.  Just.  Mr.  Hamilton,  the  Court  is  of  Opinion  you  ought  not  to  be  permitted 
to  prove  the  Facts  in  the  Papers:  These  are  the  Words  of  the  Book,  lIt  is  jar  from  being  a 
'  Justification  of  a  Libel,  that  the  Contents  thereof  are  true,  or  that  the  Person  upon  whom  it 
'  is  made,  had  a  bad  Refutation,  since  the  greater  Appearance  there  is  of  Truth  in  any 
'  malicious  Invective,  so  much  the  more  provoking  it  is.' 

Mr.  Hamilton.  These  are  Star  Chamber  Cases,  and  I  was  in  hopes,  that  Practice  had 
been  dead  with  the  Court. 

Mr.  Ch.  Just.  Mr.  Hamilton,  the  Court  have  delivered  their  Opinion,  and  we  expect 
you  will  use  us  with  good  Manners;  you  are  not  to  be  permitted  to  argue  against  the  Opinion 
of  the  Court. 

Mr.  Hamilton.      With  Submission,  I  have  seen  the  Practice  in  very  great  Courts,  and 

never  heard  it  deemed  unmannerly  to  

Mr.  Ch.  Just.  After  the  Court  have  declared  their  Opinion,  it  is  not  good  Manners  to 
insist  upon  a  Point,  in  which  you  are  over-ruled. 

Mr.  Hamilton.  I  will  say  no  more  at  this  Time;  the  Court  I  see  is  against  us  in  this 
Point;  and  that  I  hope  I  may  be  allowed  to  say. 

Mr.  Ch.  Just.  Use  the  Court  with  good  Manners,  and  you  shall  be  allowed  all  the 
Liberty  you  can  reasonably  desire. 

Hamilton  Addresses  the  Jury 

Note:  Hamilton  now  makes  the  gesture  that  changes  the  course  of  the  trial,  and 
affects,  in  the  end,  the  whole  movement  for  liberty  in  the  American  Colonies.  He  turns 
his  back  on  the  bench  and  addresses  the  jury:  "It  is  to  you  that  we  must  appeal."  But 
before  he  enters  upon  his  famous  address  to  the  jury,  Hamilton  argues  with  the  Attorney 
General  and  the  Chief  Justice  about  the  definition  of  libel,  trying  to  get  them  to  say 
that  it  must  be  understood  as  a  libel  so  he  can  make  the  jury  judges  of  the  matter. 
Mr.  Hamilton.  I  thank  Your  Honour.  Then  Gentlemen  of  the  Jury,  it  is  to  you  we  must 
now  appeal,  for  Witnesses  to  the  Truth  of  the  Facts  we  have  offered,  and  are  denied  the 
Liberty  to  prove;  and  let  it  not  seem  strange,  that  I  apply  myself  to  you  in  this  Manner,  1 
am  warranted  so  to  do  both  by  Law  and  Reason.  The  Law  supposes  you  to  be  summoned,  out 
of  the  Neighborhood  where  the  Fact  is  alledged  to  be  committed;  and  the  Reason  of  your 
being  taken  out  of  the  Neighborhood  is,  because  you  are  supposed  to  have  the  best  Knowledge 
of  the  Fact  that  is  to  be  tried.  And  were  you  to  find  a  Verdict  against  my  Client,  you  must 
take  upon  you  to  say,  the  Papers  referred  to  in  the  Information,  and  which  we  acknowledge 
we  printed  and  published,  are  false,  scandalous  and  seditious;  but  of  this  I  can  have  no  Appre- 
hension. You  are  Citizens  of  New  York;  you  are  really  what  the  Law  supposes  you  to  be, 
honest  and  lawful  Men;  and,  according  to  my  Brief,  the  Facts  which  we  can  offer  to  prove 
were  not  committed  in  a  Corner;  they  are  notoriously  known  to  be  true;  and  therefore  in 
your  Justice  lies  our  Safety.  And  as  we  are  denied  the  Liberty  of  giving  Evidence,  to  prove 
the  Truth  of  what  we  have  published,  I  will  beg  Leave  to  Lay  it  down  as  a  standing  Rule  in 
such  Cases,  That  the  suppressing  of  Evidence  ought  always  to  be  taken  for  the  strongest  Evi- 
dence; and  I  hope  it  will  have  that  Weight  with  you.  But  since  we  are  not  admitted  to 
examine  our  Witnesses,  I  will  endeavor  to  shorten  the  Dispute  with  Mr.  Attorney,  and  to  that 
End,  I  desire  he  would  favour  us  with  some  Standard  Definition  of  a  Libel,  by  which  it  may 
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be  certainly  known,  whether  a  Writing  be  a  Libel,  yea  or  not. 

Mr.  Attorney.  The  Books,  I  think,  have  given  a  very  full  Definition  of  a  Libel;  they 
say  it  is  in  a  strict  Sense  taken  for  a  malicious  Defamation,  ex-pressed  either 
I  H awk.  Chap.  in  Printing  or  Writing,  and  tending  either  to  blacken  the  Memory  of  one 
LXXIII.  §  i.  &  seq.  who  is  dead,  or  the  Refutation  of  one  who  is  alive,  and  to  expose  him  to 
public  Hatred,  Contempt  or  Ridicule.  But  it  is  said,  That  in  a  larger  Sense, 
the  Notion  of  a  Libel  may  be  applied  to  any  Defamation  whatsoever,  expressed  either  by  Signs 
or  Pictures,  as  by  fixing  up  a  Gallows  against  a  Man's  Door,  or  by  painting  him  in  a  shameful 
and  ignominious  Manner.  And  since  the  chief  Cause  for  which  the  Law  so  severely  punishes 
all  Offenses  of  this  Nature,  is  the  direct  Tendency  of  them  to  a  Breach  of  Publick  Peace,  by 
provoking  the  Parties  injured,  their  Friends  and  Families  to  Acts  of  Revenge,  which  it  would 
be  impossible  to  restrain  by  the  severest  Laws,  were  there  no  Redress  from  Publick  Justice  for 
Injuries  of  this  kind,  which  of  all  others  are  most  sensibly  felt;  and  since  the  plain  Meaning 
of  such  Scandal  as  is  expressed  by  Signs  or  Pictures,  is  as  obvious  to  common  Sense,  and  as 
easily  understood  by  every  common  Capacity,  and  altogether  as  provoking  as  that  which  is 
expressed  by  Writing  or  Printing,  why  should  it  not  be  equally  criminal?  And  from  the  same 
Ground  it  seemeth  also  clearly  to  follow,  That  such  scandal  as  is  expressed  in  a  scoffing  and 
ironical  Manner,  makes  a  Writing  as  properly  a  Libel,  as  that  which  is  expressed  in  direct 
Terms;  as  where  a  Writing,  in  a  taunting  Manner  reckoning  up  several  Acts  of  publick  Charity 
done  by  one,  says  You  will  not  play  the  Jew,  nor  the  Hypocrite,  and  so  goes  on  in  a  Strain  of 
Ridicule  to  insinuate,  that  what  he  did  was  owing  to  his  Vain-Glory ;  or  where  a  Writing, 
pretending  to  recommend  to  one  the  Characters  of  several  great  Men  for  his  Imitation,  instead 
of  taking  Notice  of  what  they  are  generally  esteemed  famous  for,  pitched  on  such  Qualities 
only  which  their  Enemies  charge  them  with  the  Want  of,  as  by  proposing  such  a  one  to  be 
imitated  for  his  Courage,  who  is  known  to  be  a  great  Statesman,  but  no  Soldier,  and  another 
to  be  imitated  for  his  Learning,  who  is  known  to  be  a  great  General,  but  no  Scholar,  kc. 
which  Kind  of  Writing  is  as  well  understood  to  mean  only  to  upbraid  the  Parties  with  the 
Want  of  these  Qualities,  as  if  it  had  directly  and  expressly  done  so. 

Mr.  Hamilton.  Ay,  Mr.  Attorney;  but  what  Standard  Rule  have  the  Books  laid  down, 
by  which  we  can  certainly  know,  whether  the  Words  or  the  Signs  are  malicious?  Whether 
they  are  defamatory?  Whether  they  tend  to  the  Breach  of  the  Peace,  and  are  a  sufficient 
Ground  to  provoke  a  Man,  his  Family,  or  Friends  to  Acts  of  Revenge,  especially  those  of 
the  ironical  sort  of  Words?  And  what  Rule  have  you  to  know  when  I  write  ironically?  I 
think  it  would  be  hard,  when  I  say,  such  a  Man  is  a  very  worthy  honest  Gentleman,  and  of 
pie  Understanding,  that  therefore  I  meant  he  was  a  Knave  or  a  Fool. 

Mr.  Attorney.  I  think  the  Books  are  very  full;  it  is  said  in  I  Hawk.  p.  193.  just  now 
read,  That  such  Scandal  as  is  expressed  in  a  scoffing  and  ironical  Manner,  makes  a  Writing 
as  properly  a  Libel,  as  that  which  is  expressed  in  direct  Terms;  as  where  a  Writing,  in  a 
taunting  Manner  says,  reckoning  up  several  Acts  of  Charity  done  by  one,  says,  you  will  not 
play  the  Jew  or  the  Hypocrite,  and  so  goes  on  to  insinuate,  that  what  he  did  was  owing  to 
his  Vain-Glory,  kc.  Which  Kind  of  writing  is  as  well  understood  to  mean  only  to  upbraid  the 
Parties  with  the  Want  of  these  Qualities,  as  if  it  had  directly  and  expressly  done  so.  I  think 
nothing  can  be  plainer  or  more  full  than  these  Words. 

Mr.  Hamilton.  I  agree  the  Words  are  very  plain,  and  I  shall  not  scruple  to  allow  (when 
we  are  agreed  that  the  Words  are  false  and  scandalous,  and  were  spoken  in  an  ironical  a?id 
scoffing  Manner,  kc.)  that  they  are  really  libellous;  but  here  still  occurs  the  Uncertainty, 
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which  makes  the  Difficulty  to  know,  what  Words  are  scandalous  and  what  not;  for  you  say, 
they  may  be  scandalous,  true  or  false;  besides,  how  shall  we  know  whether  the  Words  were 
spoke  in  a  scoffing  and  ironical  Ma?mer,  or  seriously?  Or  how  can  you  know,  whether  the 
Man  did  not  think  as  he  wrote.  For  by  your  Rule,  if  he  did,  it  is  no  Irony,  and  consequently 
no  Libel.  But  under  Favour,  Mr.  Attorney,  I  think  the  same  Book,  and  the  same  Section 
will  shew  us  the  only  Rule  by  which  all  these  Things  are  to  be  known.  The  Words  are 
these;  which  Kind  of  Writing  is  as  well  UNDERSTOOD  to  mean  only  to  upbraid  the 
Parties  with  the  Want  of  these  Qualities,  as  if  they  had  directly  and  expressly  done  so.  Here 
it  is  plain,  the  Words  are  scandalous,  scoffing  and  ironical,  only  as  they  are  UNDERSTOOD. 
I  know  no  Rule  laid  down  in  the  Books  but  this,  I  mean,  as  the  Words  are  understood. 

Mr.  Ch.  Just.  Mr.  Hamilton,  do  you  think  it  so  hard  to  know,  when  Words  are  ironi- 
cal, or  spoke  in  a  scoffing  Manner? 

Mr.  Hamilton.  I  own  it  may  be  known;  but  I  insist,  the  only  Rule  to  know  is,  as  I  do 
or  can  understand  them;  I  have  no  other  Rule  to  go  by,  but  as  I  understand  them. 

Mr.  Ch.  Just.  That  is  certain.  All  Words  are  libellous  or  not,  as  they  are  understood. 
Those  who  are  to  judge  of  the  Words,  must  judge  whether  they  are  scandalous  or  ironical, 
tend  to  the  Breach  of  the  Peace,  or  are  seditious:  There  can  be  no  doubt  of  it. 

Mr.  Hamilton.  I  thank  Your  Honour;  I  am  glad  to  find  the  Court  of  this  Opinion. 
Then  it  follows  that  those  tweive  Men  must  understand  the  Words  in  the  Information  to  be 
scandalous,  that  is  to  say  false;  for  I  think  it  is  not  pretended  they  are  of  the  ironical  Sort; 
and  when  they  understand  the  Words  to  be  so,  they  will  say  we  are  guilty  of  Publishing  a 
false  Libel,  and  not  otherwise. 

The  Dangers  of  Autocratic  Government 

Note:  The  Chief  Justice  of  course  means  by  his  "those  who  are  to  judge  of  the 
words"  the  Judges;  but  Hamilton  interprets  the  phrase  as  indicating  the  jury.  When  the 
Chief  Justice  remonstrates,  Hamilton  holds  to  the  doctrine  that  the  jury  may  determine 
both  law  and  fact,  and  it  should  when  it  is  sure  of  the  law.  This  was  probably  better 
political  theory  than  English  common  law  in  such  cases,  but  Hamilton  was  now  on 
broad  grounds. 

Before  pursuing  this  matter  further,  however,  he  takes  up  the  strong  theme  of  the 
perils  to  the  country  of  authority  without  restraints — i.e.,  autocratic  power  in  government. 

Mr.  Ch.  Just.  No,  Mr.  Hamilton;  the  Jury  may  find  that  Zenger  printed  and  published 
those  Papers,  and  leave  it  to  the  Court  to  judge  whether  they  are  libellous;  you  know  this 
is  very  common;  it  is  in  the  Nature  of  a  special  Verdict,  where  the  Jury  leave  the  Matter 
of  Law  to  the  Court. 

Mr.  Hamilton.  I  know,  may  it  please  Your  Honour,  the  Jury  may  do  so;  but  I  do  like- 
wise know,  they  may  do  otherwise.  I  know  they  have  the  Right  beyond  all  Dispute,  to  de- 
termine both  the  Law  and  the  Fact,  and  where  they  do  not  doubt  of  the  Law,  they  ought 
to  do  so.  This  of  leaving  it  to  Judgment  of  the  Court,  whether  the  Words  are  libellous  or  not, 
in  Effect  renders  Juries  useless  (to  say  no  worse)  in  many  Cases;  but  this  I  shall  have  Occasion 
to  speak  to  by  and  by;  and  I  will  with  the  Court's  Leave  proceed  to  examine  the  Incon- 
veniences that  must  inevitably  arise  from  the  Doctrines  Mr.  Attorney  has  laid  down;  and 
I  observe,  in  support  of  this  Prosecution,  he  has  frequently  repeated  the  Words  taken  from 
the  Case  of  Libel.  fa?nosus,  in  5  Coke.  This  is  indeed  the  leading  Case,  and  to  which  almost 
all  the  other  Cases  upon  the  Subject  to  Libels  do  refer;  and  I  must  insist  upon  saying, 
That  according  as  this  Case  seems  to  be  understood  by  the  Court  and  Mr.  Attorney, 
it  is  not  Law  at  this  Day:  For  tho'  I  own  it  to  be  base  and  unworthy,  to  scandalize  any 
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Man,  yet  I  think  it  is  even  vilainous  to  scandalize  a  Person  of  publick  Character,  and  I  will 
go  so  far  into  Mr.  Attorney's  Doctrine  as  to  agree,  that  if  the  Faults,  Mistakes,  nay  even  the 
Vices  of  such  a  Person  be  private  and  personal,  and  don't  affect  the  Peace  of  the  Publick, 
or  the  Liberty  or  Property,  of  our  Neighbour,  it  is  unmanly  and  unmannerly  to  expose  them 
either  by  Word  or  Writing.  But  when  a  Ruler  of  a  People  brings  his  personal  Failings,  but 
much  more  his  Vices,  into  his  Administration,  and  the  People  find  themselves  affected  by 
them,  either  in  their  Liberties  or  Properties,  that  will  alter  the  Case  mightily;  and  all  the 
high  Things  that  are  said  in  Favour  of  Rulers,  and  of  Dignities,  and  upon  the  side  of 
Power,  will  not  be  able  to  stop  People's  Mouths  when  they  feel  themselves  Oppressed,  I  mean 
in  a  free  Government.  It  is  true  in  Times  past  it  was  a  Crime  to  speak  Truth,  and  in  that 
terrible  Court  of  Star  Chamber,  many  worthy  and  brave  Men  suffered  for  so  doing;  and  yet 
even  in  that  Court,  and  in  those  bad  Times,  a  great  and  good  Man  durst  say,  what  I  hope 
will  not  be  taken  amiss  of  me  to  say  in  this  Place,  to  wit,  The  Practice  of  Informations  for 
Libels  is  a  Sword  in  the  Hands  of  a  wicked  King,  and  an  arrand  Coward,  to  cut  down  and 
destroy  the  innocent;  the  one  cannot,  because  of  his  high  Station,  and  the  other  dares  not, 
because  of  his  Want  of  Courage,  revenge  himself  in  another  Manner. 

Mr.  Attorney.  Pray  Mr.  Hamilton,  have  a  Care  what  you  say,  don't  go  too  far  either, 
1  don't  like  those  Liberties. 

Mr.  Hamilton.  Sure,  Mr.  Attorney,  you  won't  make  any  Applications;  all  Men  agree 
that  we  are  governed  by  the  best  of  Kings,  and  I  cannot  see  the  Meaning  of  Mr.  Attorney's 
Cxution;  my  well  known  Principles,  and  the  Sense  I  have  of  the  Blessings  we  enjoy  under 
His  present  Majesty,  make  it  impossible  for  me  to  err,  and  I  hope,  even  to  be  suspected,  in 
that  Point  of  Duty  to  my  King.  May  it  please  Your  Honour,  I  was  saying,  that  notwithstand- 
ing all  the  Duty  and  reverence  claimed  by  Mr.  Attorney  to  Men  in  Authority,  they  are  not 
exempt  from  observing  the  Rules  of  common  Justice,  either  in  their  private  or  publick  Capa- 
cities; the  Laws  of  our  Mother  Country  know  no  Exemption.  It  is  true,  Men  in  Power  are 
harder  to  be  come  at  for  wrongs  they  do,  either  to  a  private  Person,  or  to  the  publick;  espe- 
cially a  Governour  in  the  Plantations,  where  they  insist  upon  an  Exemption  from  Answering 
Complaints  of  any  kind  in  their  own  Government.  We  are  indeed  told,  and  it  is  true  they 
are  obliged  to  answer  a  Suit  in  the  King's  Courts  at  Westminster,  for  a  Wrong  done  to  any 
Person  here:  But  do  we  not  know  how  impracticable  this  is  to  most  Men  among  us,  to  leave 
their  Families  (who  depend  upon  their  Labour  and  Care  for  their  Livelihood)  and  carry 
Evidences  to  Britain,  and  at  a  great,  nay,  a  far  greater  Expence  than  almost  any  of  us  are  able 
to  bear,  only  to  prosecute  a  Governour  for  an  Injury  done  here.  But  when  the  Oppression 
is  general  there  is  no  Remedy  even  that  Way,  no,  our  Constitution  has  (blessed  be  God)  given 
Us  an  Opportunity,  if  not  to  have  such  Wrongs  redressed,  yet  by  our  Prudence  and  Resolution 
wc  may  in  a  great  measure  prevent  the  committing  of  such  Wrongs,  by  making  a  Governour 
sensible  that  it  is  his  interest  to  be  just  to  those  under  his  Care;  for  such  is  the  Sense  that 
Men  in  General  (I  mean  Freemen)  have  of  common  Justice,  that  when  they  come  to  know, 
that  a  chief  Magistrate  abuses  the  Power  with  which  he  is  trusted,  for  the  good  of  the  People, 
and  is  attempting  to  turn  that  very  Power  against  the  Innocent,  whether  of  high  or  low 
degree,  I  say,  Mankind  in  general  seldom  fail  to  interpose,  and  as  far  as  they  can,  prevent 
the  Destruction  of  their  fellow  Subjects.  And  has  it  not  often  been  seen  (I  hope  it  will 
always  be  seen)  that  when  the  Representatives  of  a  free  People  are  by  just  Representations  or 
Remonstrances,  made  sensible  of  the  sufferings  of  their  Fellow-Subjects,  by  the  Abuse  of 
Power  in  the  Hands  of  a  Governour,  they  have  declared  (and  loudly  too)  that  they  were 
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not  obliged  by  any  Law  to  support  a  Governour  who  goes  about  to  destroy  a  Province  or 
Colony,  or  their  Privileges,  which  by  His  Majesty  he  was  appointed,  and  by  the  Law  he  is 
bound  to  protect  and  encourage.  But  I  pray  it  may  be  considered,  of  what  Use  is  this  mighty 
Privilege,  if  every  Man  that  suffers  must  be  silent?  And  if  a  Man  must  be  taken  up  as  a 
Libeller,  for  telling  his  sufferings  to  his  Neighbour?  I  know  it  may  be  answered,  Have  you 
not  a  Legislature?  Have  you  not  a  House  of  Representatives  to  zchom  you  may  complain? 
And  to  this  I  answer,  we  have.  But  what  then?  Is  an  Assembly  to  be  troubled  with  every 
Injury  done  by  a  Governour?  Or  are  they  to  hear  of  nothing  but  what  those  in  the  Adminis- 
tration will  please  to  tell  them?  Or  what  Sort  of  a  Tryal  must  a  Man  have?  And  how  is  he  to 
be  remedied;  especially  if  the  Case  were,  as  I  have  known  it  to  happen  in  America  in  my 
Time;  That  a  Governour  who  has  Places  (I  will  not  say  Pensions,  for  I  believe  they 
seldom  give  that  to  another  which  they  can  take  to  themselves)  to  bestow,  and  can  or  will 
keep  the  same  Assembly  (after  he  has  modeled  them  so  as  to  get  a  Majority  of  the  House  in 
his  Interest)  for  near  tzvice  Seven  Years  together?  I  pray,  what  Redress  is  to  be  expected  for 
a  honest  Man,  who  makes  his  Complaint  against  a  Governour,  to  an  Assembly  who  may 
properly  enough  be  said,  to  be  made  by  the  same  Governour  against  whom  the  Complaint  is 
made?  The  Thing  answers  it  self.  No,  it  is  natural,  it  is  a  Privilege,  I  will  go  farther,  it  is  a 
Right  which  all  Freemen  claim,  and  are  entided  to  complain  when  they  are  hurt;  they  have  a 
Right  publickly  to  remonstrate  the  Abuses  of  Power,  in  the  strongest  Terms,  to  put  their 
Neighbors  upon  their  Guard,  against  the  Craft  or  open  Violence  of  Men  in  Authority,  and 
to  assert  with  Courage  the  Sense  they  have  of  the  Blessings  of  Liberty,  the  Value  they  put 
upon  it,  and  their  Resolution  at  all  Hazards  to  preserve  it,  as  one  of  the  greatest  Blessings 
Heaven  can  bestow.  And  when  a  House  of  Assembly  composed  of  honest  Freemen  sees  the 
general  Bent  of  the  Peoples  Inclinations,  That  is  it  which  must  and  will  (I'm  sure  it  ought 
to)  weigh  with  a  Legislature,  in  Spite  of  all  the  Craft,  Carressing  and  Cajoling,  made  use  of 
by  a  Governour,  to  divert  them  from  harkning  to  the  Voice  of  their  Country.  As  we  all  very 
well  understand  the  true  Reason,  why  Gentlemen  take  so  much  Pains  and  make  such  great 
Interest  to  be  appointed  Governours,  so  is  the  Design  of  their  Appointment  not  less  manifest. 

Straight  Talk  About  Governors  and  Their  Partisans 

We  know  his  Majesty's  gracious  Intentions  to  his  Subjects;  he  desires  no  more  than  that  his 
People  in  the  Plantations  should  be  kept  up  to  their  Duty  and  Allegiance  to  the  Crown  of 
Great  Britain,  that  Peace  may  be  preserved  amongst  them,  and  Justice  impartially  adminis- 
tered; that  we  may  be  governed  so  as  to  render  us  useful  to  our  Mother  Country,  by  en- 
couraging us  to  make  and  raise  such  Commodities  as  may  be  useful  to  Great  Britain.  But  will 
any  one  say,  that  all  or  any  of  these  good  Ends  are  to  be  effected,  by  a  Governour's  setting  his 
People  together  by  the  Ears,  and  by  the  Assistance  of  one  Part  of  the  People  to  plague  and 
plunder  the  other?  The  Commission  which  Governour's  bear,  while  they  execute  the  Powers 
given  them,  according  to  the  Intent  of  the  Royal  Grantor,  expressed  in  their  Commissions, 
requires  and  deserves  very  great  Reverence  and  Submission;  but  when  a  Governour  departs 
from  the  Duty  enjoyned  him  by  his  Sovereign,  and  acts  as  if  he  was  less  accountable  than  the 
Royal  Hand  that  gave  him  all  that  Power  and  Honour  that  he  is  possessed  of;  this  sets  People 
upon  examining  and  enquiring  into  the  Power,  Authority  and  Duty  of  such  a  Magistrate,  and 
to  compare  those  with  his  Conduct,  and  just  as  far  as  they  find  he  exceeds  the  Bounds  of  his 
Authority,  or  falls  short  in  doing  impartial  Justice  to  the  People  under  his  Administration,  so 
far  they  very  often,  in  return,  come  short  in  their  Duty  to  such  a  Governour.  For  Power  alone 
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will  not  make  a  Man  beloved,  and  I  have  heard  it  observed,  That  the  Man  who  was  neither 
good  nor  wise  before  his  being  made  a  Governour,  never  mended  upon  his  Preferment,  but 
has  been  generally  observed  to  be  worse:  For  Men  who  are  not  endued  with  Wisdom  and 
Virtue,  can  only  be  kept  in  Bounds  by  the  Law;  and  by  how  much  the  further  they  think 
themselves  out  of  the  Reach  of  the  Law,  by  so  much  the  more  wicked  and  cruel  Men  are.  And 
wherever  this  happens  to  be  the  Case  of  a  Governour,  unhappy  are  the  People  under  his 
Administration,  and  in  the  End  he  will  find  himself  so  too;  for  the  People  will  neither  love 
him  nor  support  him.  I  make  no  Doubt  but  there  are  those  here,  who  are  zealously  concerned 
for  the  Success  of  this  Prosecution,  and  yet  I  hope  they  are  not  many,  and  even  some  of  those, 
1  am  persuaded  (when  they  consider  to  what  Lengths  such  Prosecutions  may  be  carried,  and 
how  deeply  the  Liberties  of  the  People  may  be  affected  by  such  Means)  will  not  all  abide  by 
their  present  Sentiments;  I  say,  Not  All:  For  the  Man  who  from  an  Intimacy  and  Acquaintnace 
with  a  Governour  has  conceived  a  personal  Regard  for  him  and  confides  in  him,  it  is  natural 
for  such  Men  to  wish  well  to  the  Affairs  of  such  a  Governour;  and  as  they  may  be  Men  of 
Honour  and  Generosity,  may,  and  no  Doubt  will,  wish  him  Success,  so  far  as  the  Rights  and 
Privileges  of  their  Fellow  Citizens  are  not  affected.  But  as  Men  of  Honour,  I  can  apprehend 
nothing  from  them;  they  will  never  exceed  that  Point.  There  are  others  that  are  under 
stronger  Obligations,  and  those  are  such,  as  are  in  some  Sort  engaged  in  Support  of  a  Gov- 
ernour's  Cause,  by  their  own  or  their  Relations  Dependance  on  his  Favour,  for  some  Post  or 
Preferment;  such  Men  have  what  is  commonly  called  Duty  and  Gratitude,  to  influence  their 
Inclinations,  and  oblige  them  to  go  his  Lengths.  I  know  Men's  Interests  are  very  near  to  them, 
and  they  will  do  much  rather  than  foregoe  the  Favour  of  a  Governour,  and  a  Livelihood  at 
the  same  Time;  but  I  can  with  very  just  Grounds  hope,  even  from  those  Men,  whom  I  will 
suppose  to  be  Men  of  Honour  and  Conscience  too,  that  when  they  see,  the  Liberty  of  their 
Country  is  in  Danger,  either  by  their  Concurrence,  or  even  by  their  Silence,  they  will  like 
Englishmen,  and  like  themselves,  freely  make  a  Sacrifice  of  any  Preferment  or  Favour  rather 
than  be  accessory  to  destroying  the  Liberties  of  their  Country,  and  entailing  Slavery  upon 
their  Posterity.  There  are  indeed  another  set  of  Men,  of  whom  I  have  no  Hopes,  I  mean  such, 
who  lay  aside  all  other  Considerations,  and  are  ready  to  joyn  with  Power  in  any  Shapes,  and 
with  any  Man  or  Sort  of  Men,  by  whose  Means  or  Interest  they  may  be  assisted  to  gratify  their 
Malice  and  Envy  against  those  whom  they  have  been  pleased  to  hate;  and  that  for  no  other 
Reason,  but  because  they  are  Men  of  Abilities  and  Integrity,  or  at  least  are  possessed  of  some 
valuable  Qualities,  far  superior  to  their  own.  But  as  Envy  is  the  Sin  of  the  Devil,  and  therefore 
very  hard,  if  at  all,  to  be  repented  of,  I  will  believe  there  are  but  few  of  this  detestable  and 
worthless  Sort  of  Men,  nor  will  their  Opinions  or  Inclinations  have  any  influence  upon  this 
Tryal.  But  to  proceed; 

I  beg  Leave  to  insist,  That  the  Right  of  complaining  or  remonstrating  is  natural;  And 
the  Restraint  upon  this  natural  Right  is  the  Law  only,  and  that  those  Restraints  can  only 
extend  to  what  is  false:  For  as  it  is  Truth  alone  which  can  excuse  or  justify  any  Man  for 
complaining  of  a  bad  Administration,  I  as  frankly  agree,  that  nothing  ought  to  excuse  a  Man 
who  raises  a  false  Charge  or  Accusation,  even  against  a  private  Person,  and  that  no  manner 
of  Allowance  ought  to  be  made  to  him,  who  does  so  against  a  publick  Magistrate.  Truth 
ought  to  govern  the  whole  Affair  of  Libels,  and  yet  the  Party  accused  runs  Risque  enough 
even  then;  for  if  he  fails  in  proving  every  Tittle  of  what  he  wrote,  and  to  the  Satisfaction  of 
the  Court  and  Jury  too,  he  may  find  to  his  Cost,  that  when  the  Prosecution  is  set  on  Foot 
by  Men  in  Power,  it  seldom  wants  Friends  to  Favour  it.  And  from  thence  (it  is  said)  has 
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arisen  the  great  Diversity  of  Opinions  among  Judges,  about  what  Words  were  or  were  not 
scandalous  or  libellous.  I  believe  it  will  be  granted,  that  there  is  not  greater  Uncertainty  in 
any  Part  of  the  Law,  than  about  Words  of  Scandal;  it  would  be  mispending  of  the  Court's 
Time  to  mention  the  Cases;  they  may  be  said  to  be  numberless;  and  therefore  the  utmost 
Care  ought  to  be  taken  in  following  Precedents;  and  the  Times  when  the  Judgments  were 
given,  which  are  quoted  for  Authorities  in  the  Case  of  Libels,  are  much  to  be  regarded.  I 
think  it  will  be  agreed,  That  ever  since  the  Time  of  the  Star  Chamber,  where  the  most 
arbitrary  and  destructive  Judgments  and  Opinions  were  given,  that  ever  an  Englishman 
heard  of,  at  least  in  his  own  Country:  I  say,  Prosecutions  for  Libels  since  the  Time  of  that 
arbitrary  Court,  and  until  the  glorious  Revolution,  have  generally  been  set  on  Foot  at  the 
Instance  of  the  Crown  or  its  Ministers;  and  it  is  no  small  Reproach  to  the  Law,  that  these 
Prosecutions  were  too  often  and  too  much  countenanced  by  the  Judges,  who  held  their 
Places  at  Pleasure,  (a  disagreeable  Tenure  to  any  Officer,  but  a  dangerous  one  in  the  Case 
of  a  Judge.)  To  say  more  to  this  Point  may  not  be  proper.  And  yet  I  cannot  think  it 
unwarrantable,  to  shew  the  unhappy  influence  that  a  Sovereign  has  sometimes  had,  not  only 
upon  Judges,  but  even  upon  Parliaments  themselves. 

Changes  in  Law  Desirable  for  the  Sake  of  Liberty 
It  has  already  been  shewn,  how  the  Judges  differed  in  their  Opinions  about  the  Nature 
of  a  Libel,  in  the  Case  of  the  seven  Bishops.  There  you  see  three  Judges  of  one  Opinion, 
that  is,  of  a  wrong  Opinion,  in  the  Judgment  of  the  best  Men  in  England,  and  one  Judge 
of  a  right  Opinion.  How  unhappy  might  it  have  been  for  all  of  us  at  this  Day,  if  that  Jury 
had  understood  the  Words  in  that  Information  as  the  Court  did?  Or  if  they  had  left  it  to 
the  Court,  to  judge  whether  the  Petition  of  the  Bishops  was  or  was  not  a  Libel?  No  they 
took  upon  them,  to  their  immortal  Honour!  To  determine  both  Law  and  Fact,  and  to 
understand  the  Petition  of  the  Bishops  to  be  no  Libel,  that  is,  to  contain  no  falskood  nor 
Sedition,  and  therefore  found  them  Not  Guilty.  And  remarkable  is  the  Case  of  Sir  Samuel 
Barnardiston,  who  was  fined  io,oooL.  for  Writing  a  Letter,  in  which,  it  may  be  said,  none 
saw  any  Scandal  or  Falsehood  but  the  Court  and  Jury;  for  that  judgment  was  afterward  looked 
upon  as  a  cruel  and  detestable  judgment,  and  therefore  was  reversed  by  Parliament.  Many 
more  Instances  might  be  given  of  the  Complaisance  of  Court-Judges,  about  those  Times,  and 
before;  but  I  will  mention  only  one  Case  more,  and  that  is  the  Case  of  Sir  Edward  Hales,  who 
tho'  a  Roman  Catholick,  was  by  King  James  II.  prefered  to  be  a  Colonel  of  his  Army, 
notwithstanding  the  Statute  of  25  Cha.  2d  Chaf.  2.  by  which  it  is  provided,  That  every 
one  that  accepts  of  an  office,  Civil  or  Military,  kc.  shall  take  the  Oaths,  subscribe  the 
Declaration,  and  take  the  Sacrament,  within  three  Months,  kc.  otherwise  he  is  disabled 
to  hold  such  Office,  and  the  Grant  for  the  same  to  be  null  and  void,  and  the  Party 
to  forfeit  500I.  Sir  Edward  Hales  did  not  take  the  Oaths  or  Sacrament,  and  was  prose- 
cuted for  the  500/.  for  exercising  the  office  of  a  Colonel  by  the  Space  of  three  Months, 
without  conforming  as  in  the  Act  is  directed.  Sir  Edward  pleads,  That  the  King  by 
His  Letters  Patents  did  dispence  zuith  his  taking  the  Oaths  and  Sacrament,  and  sub- 
scribing the  Declaration,  and  had  fardoned  the  forfeiture  of  500I.  And  whether  the 
King's  Dispensation  was  good,  against  the  said  Act  of  Parliament?  was  the  question.  I  shall 
mention  no  more  of  this  Case,  than  to  shew  how  in  the  Reign  of  an  arbitrary  Prince,  where 
Judges  hold  their  Seats  at  Pleasure,  their  Determinations  have  not  always  been  such  as  to 
make  Precedents  of,  but  the  Contrary;  and  so  it  happened  in  this  Case,  where  it  was 
solemnly  judged,  That,  notwithstanding  this  Act  of  Parliament,  made  in  the  strongest  Terms, 

31 


THE  CASE  AND  TRYAL 


for  Preservation  of  the  Protestant  Religion,  That  yet  the  King  had,  by  His  Royal  Prerogative, 
a  Power  to  dispence  with  that  Law,  and  Sir  Edward  Hales  was  acquitted  by  the  Judges 
accordingly.  So  the  King's  Dispensing  Power,  being  by  the  Judges  set  up  above  the  Act  of 
Parliament,  this  Law,  which  the  People  looked  upon  as  their  chief  Security  against  Popery 
and  Arbitrary  Power,  was  by  this  Judgment  rendred  altogether  ineffectual.  But  this  Judg- 
ment is  sufficiendy  exposed  by  Sir  Edward  Atkins,  late  one  of  the 

Judges  of  the  Court  of  Common  Pleas  in  his  Enquiry  into  the  Sir  Edw.  Atkins's 
King's  Power  of  dispensing  with  foenal  Statutes;  where  it  is  shewn,  Power  of  Dispensing 
Who  it  was  that  first  invented  Dispensations;  how  they  came  into  with  Poenal  Statutes. 
England;  what  ill  Use  has  been  made  of  them  there;  and  all  this  *  Postscript  to  the 
-principally  owing  to  the  Countenance  given  them  by  the  Judges.  He  Enquiry  pag.  5 1 . 
says  of  the  Dispensing  Power,  *The  Pope  was  the  Inventor  of  it; 

our  Kings  have  borrowed  it  from  them;  and  the  Judges  have  from  Time  to  Time  nursed 
and  dressed  it  up,  and  given  it  Countenance;  and  it  is  still  upon  the  Growth,  and  encroach- 
ing, 'till  it  has  almost  subverted  all  Law,  a?id  made  the  regal  Power  absolute  if  not  disolute. 
This  seems  not  only  to  shew  how  far  Judges  have  been  influenced  by  Power,  and  how  little 
Cases  of  this  Sort,  where  the  Prerogative  has  been  in  Question  in  former  Reigns,  are  to  be 
relied  upon  for  Law:  But  I  think  it  plainly  shews  too,  that  a  Man  may  use  a  greater  Freedom 
with  the  Power  of  His  Sovereign  and  the  Judges  in  Great-Britain,  than  it  seems  he  may 
with  the  Power  of  a  Governour  in  the  Plantations,  who  is  but  a  Fellow  Subject.  Are  these 
Words  with  which  we  are  charged,  like  these?  Do  Mr.  Zenger's  Papers  contain  any  such 
Freedoms  with  his  Governour  or  His  Council,'  as  Sir  Edward  Atkins  has  taken,  with  the 
Regal  Power  and  the  Judges  in  England?  And  yet  I  never  heard  of  any  Information  brought 
against  him  for  these  Freedoms. 

If  then  upon  the  whole  there  is  so  great  an  Uncertainty  among  Judges  (learned  and 
great  Men)  in  Matters  of  this  Kind;  If  Power  has  had  so  great  an  Influence  on  Judges;  how 
cautious  ought  we  to  be  in  determining  by  their  Judgments,  especially  in  the  Plantations, 
and  in  the  Case  of  Libels?  There  is  Heresy  in  Law,  as  well  as  in  Religion,  and  both  have 
changed  very  much;  and  we  well  know  that  it  is  not  two  Centuries  ago  that  a  Man  would 
have  been  burnt  as  an  Heretick,  for  owning  such  Opinions  in  Matters  of  Religion  as  are 
publicldy  wrote  and  printed  at  this  Day.  They  were  fallible  Men,  it  seems,  and  we  take  the 
Liberty  not  only  to  differ  from  them  in  religious  Opinions,  but  to  condemn  them  and  their 
Opinions  too;  and  I  must  presume,  that  in  taking  these  Freedoms  in  thinking  and  speaking 
about  Matters  of  Faith  or  Religion,  we  are  in  the  right:  For  tho'  it  is  said  there  are  very 
great  Liberties  of  this  Kind  taken  in  Newe  York,  yet  I  have  heard  of  no  Information  pre- 
ferred by  Mr.  Attorney  for  any  Offences  of  this  Sort.  From  which  I  think  it  is  pretty  clear, 
That  in  New-York,  a  Man  may  make  very  free  with  his  God,  but  he  must  take  special  Care 
what  he  says  of  his  Governour.  It  is  agreed  upon  by  all  Men,  that  this  is  a  Reign  of  Liberty; 
and  while  Men  keep  within  the  Bounds  of  Truth,  I  hope  they  may  with  Safety  both  speak 
and  write  their  Sentiments  of  the  Conduct  of  Men  in  Power  I  mean  of  that  Part  of  their 
Conduct  only,  which  affects  the  Liberty  or  Property  of  the  People  under  their  Administration; 
were  this  to  be  denied,  then  the  next  Step  may  make  them  Slaves:  For  what  Notions  can  be 
entertained  of  Slavery,  beyond  that  of  suffering  the  greatest  injuries  and  Oppressions,  without 
the  Liberty  of  complaining;  or  if  they  do,  to  be  destroyed,  Body  and  Estate,  for  so  doing? 

It  is  said  and  insisted  on  by  Mr.  Attorney,  That  Government  is  a  sacred  Thing;  That 
it  is  to  be  supported  and  reverenced;  It  is  Government  that  protects  our  Persons  and  Estates; 
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That  prevents  Treasons,  Murders,  Robberies,  Riots,  and  all  the  Train  of  Evils  that  overturns 
Kingdoms  and  States,  and  ruins  particular  Persons;  and  if  those  in  the  Adminitsration, 
especially  the  Sufream  Magistrate  must  have  all  their  Conduct  censured  by  private  Men, 
Government  cannot  subsist.  This  is  called  a  Licentiousness  not  to  be  tollerated.  It  is  said, 
That  it  brings  the  Rulers  of  the  People  into  Contempt,  and  their  Authority  not  to  be  regarded, 
and  so  in  the  End  the  Laws  cannot  be  put  in  Execution.  These  I  say,  and  such  as  these,  are 
the  general  Topicks  insisted  upon  by  Men  in  Power,  and  their  Advocates.  But  I  wish  it 
might  be  considered  at  the  same  Time,  How  often  it  has  happened,  that  the  Abuse  of 
Power  has  been  the  primary  Cause  of  these  Evils,  and  that  it  was  the  Injustice  and  Oppres- 
sion of  these  great  Men,  which  has  commonly  brought  them  into  Contempt  with  the  People. 
The  Craft  and  Art  of  such  Men  is  great,  and  who,  that  is  the  least  acquainted  with  History 
or  Law,  can  be  ignorant  of  the  specious  Pretences,  which  have  often  been  made  use  of  by 
Men  in  Power,  to  introduce  arbitrary  Rule,  and  destroy  the  Liberties  of  a  free  People.  I  will 
give  two  Instances;  and  as  they  are  Authorities  not  to  be  denied,  nor  can  be  misunderstood, 
I  presume  they  will  be  sufficient. 

Abuses  of  Arbitrary  Power 

The  first  is  the  Statute  of  id  of  Hen.  7.  Cap.  1.  The  Preamble  of  the  Statute  will 
prove  all,  and  more  than  I  have  alledged.  It  begins  lThe  King  Our  Sovereign  Lord  remember- 
'  eth  hozc  by  unlazvful  Maintenances,  giving  of  Liveries,  Signs  and  Tokens,  fife,  untrue 
1  Demeanings  of  Sherifs  in  making  of  Pannels,  and  other  untrue  Returns,  by  taking  of 
'  Money,  by  Injuries,  by  great  Riots  and  unlawful  Assemblies;  the  Policy  and  good  Rule  of 
'  this  Realm  is  almost  subdued;  and  for  the  not  punishing  these  Inconveniences,  and  by 
'  Occasion  of  the  Premisses,  little  or  nothing  may  be  found  by  Inquiry,  &c.  to  the  increase 
'  of  Murders,  kc.  and  unsureties  of  all  Men  living,  and  Losses  of  their  Lands  and  Goods' 
Here  is  a  fine  and  specious  Pretence  for  introducing  the  Remedy,  as  it  is  called,  which  is 
provided  by  this  Act,  that  is;  instead  of  being  lawfully  accused  by  24  good  and  lawful  Men 
of  the  Neighbourhood,  and  afterwards  tried  by  12  like  lawful  Men,  here  is  a  Power  given 
to  the  Lord  Chancellor,  Lord  Treasurer,  the  Keeper  of  the  King's  privy  Seal,  or  two  of  them 
calling  to  them  a  Bishop,  a  temporal  Lord,  and  other  great  Men  mentioned  in  the  Act,  (whom, 
it  is  to  be  observed,  were  all  to  be  Dependants  on  the  Court)  to  receive  Information  against 
any  Person  for  any  of  the  Misbehaviours  recited  in  that  Act,  and  by  their  Discretion  to 
examine,  and  to  punish  them  according  to  their  demerit. 

The  second  Statute  I  proposed  to  mention,  is  the  llth  of  the  same  King,  Chap.  3d.  the 
Preamble  of  which  Act  has  the  like  fair  Pretences  as  the  former;  for  the  King  calling  to  his 
Remembrance  the  good  Lazes  made  against  the  receiving  of  Liveries,  &c.  unlazvful  Extortions, 
Maintenances,  Embracery,  kc.  unlazvful  Games,  kc.  and  many  other  great  Enormitys  and 
Ofences  committed  against  many  good  Statutes,  to  the  Displeasure  of  Almighty  God,  which, 
the  Act  says,  could  not,  nor  yet  can,  be  conveniently  punished  by  the  due  Order  of  the  Laze, 
except  it  were  first  found  by  12  Men,  &c.  zchich,  for  the  Causes  aforesaid,  zvill  not  find  nor 
yet  present  the  Truth.  And  therefore  the  same  Statute  directs,  that  the  Justices  of  Assize,  and 
Justices  of  the  Peace,  shall,  upon  Information  for  the  King  before  them  made,  have  full 
Power,  by  their  Discretion,  to  hear  and  determine  all  such  Offences.  Here  are  two  Statutes 
that  are  allowed  to  have  given  the  deepest  Wound  to  the  Liberties  of  the  People  of  England 
of  any  that  I  remember  to  have  been  made,  unless  it  may  be  said,  that  the  Statute  made  in 
the  Time  of  Henry  Sth,  by  which  his  Proclamations  were  to  have  the  effect  of  Laws,  might 
in  its  Consequence  be  worse.  And  yet  we  see  the  plausible  Pretences  found  out  by  the  great 
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Men  to  procure  these  Acts.  And  it  may  justly  be  said,  That  by  those  Pretences  the  People  of 

England  were  cheated  or  avv'd  into  the  Delivering  up  their  antient  and  sacred  Rights  of 

Tryals  by  Grand  and  Petit  Juries.  I  hope  to  be  excused  for  this 

Expression,  seeing  my  Lord  Coke  calls  it  an  unjust  and  strange  4.  Inst. 

Act,  that  tended  in  its  execution  to  the  great  Displeasure  of  Almighty 

God,  and  the  utter  subversion  of  the  common  Lav:. 

These,  I  think,  make  out  what  I  alledged,  and  are  flagrant  Instances  of  the  Influence 
of  Men  in  Power,  even  upon  the  Representatives  of  a  whole  Kingdom.  From  all  which  I  hope 
it  will  be  agreed,  that  it  is  a  Duty  which  all  good  Men  owe  to  their  Country,  to  guard 
against  the  unhappy  Influence  of  ill  Men  when  intrusted  with  Power;  and  especially  against 
their  Creatures  and  Dependants,  who,  as  they  are  generally  more  necessitous,  are  surely 
more  covetous  and  cruel.  But  it  is  worthy  of  Observation,  that  tho'  the  Spirit  of  Liberty  was 
borne  down  and  oppressed  in  England  at  that  Time,  yet  it  was  not  lost;  for  the  Parliament 
laid  hold  of  the  first  Opportunity  to  free  the  Subject  from  the  many  insufferable  Oppressions 
and  Outrages  committed  upon  their  Persons  and  Estates  by  Colour  of  these  Acts,  the  last  of 
which  being  deemed  the  most  grievous,  was  repealed  in  the  first  Year  of  Hen.  %th.  Tho' 
it  is  to  be  observed,  that  Hen.  jth.  and  his  Creatures  reap'd  such  great  Advantages  by  the 
grievous  Oppressions  and  Exactions,  grinding  the  Faces  of  the  poor  Subjects,  as  my  Lord 
Coke  says,  by  Colour  of  this  Statute  by  information  only,  that  a  Repeal  of  this  Act  could 
never  be  obtained  during  the  Life  of  that  Prince.  The  other  Statute  being  the  favourite 
Law  for  Supporting  arbitrary  Power,  was  continued  much  longer.  The  Execution  of  it  was 
by  the  great  Men  of  the  Realm;  and  how  they  executed  it,  the  Sense  of  the  Kingdom, 
expressed  in  the  17/A  of  Charles  1st.  (by  which  the  Court  of  Star-chamber,  the  foil  where 
Informations  grew  rankest)  will  best  declare.  In  that  Statute  Magna  Charta,  and  the  other 
Statutes  made  in  the  Time  of  Edzv.  $d.  which,  I  think,  are  no  less  than  five,  are  particularly 
enumerated  as  Acts,  by  which  the  Liberties  and  Privileges  of  the  People  of  England  were 
secured  to  them,  against  such  oppressive  Courts  as  the  Star  Chamber  and  others  of  the  like 
Jurisdiction.  And  the  Reason  assigned  for  their  pulling  down  the  Star  Chamber,  is  That 
the  Proceedings,  Censures  and  Decrees  of  the  Court  of  Star  Chamber,  even  tho'  the  great 
Men  of  the  Realm,  nay  and  a  Bishop  too  (holy  Man)  were  Judges,  had  by  Experience  been 
found  to  be  an  intolerable  Burthen  to  the  Subject,  and  the  Means  to  introduce  an  arbitrary 
Power  and  Government.  And  therefore  that  Court  was  taken  away,  with  all  the  other  Courts 
in  that  Statute  mentioned,  having  like  Jurisdiction. 

Note:  In  the  following  passage,  Hamilton  occupies  himself  with  taking  the  ground 
out  from  under  Chief  Justice  De  Lancey's  charge  to  the  jury,  which  he  expects  to  be 
unfavorable  to  Zenger. 

I  don't  mention  this  Statute,  as  it  by  the  taking  away  the  Court  of  Star  Chamber,  the 
Remedy  for  many  of  the  Abuses  or  Offences  censured  there,  was  likewise  taken  away;  no, 
I  only  intend  by  it  to  shew,  that  the  People  of  England  saw  clearly  the  Danger  of  trusting 
their  Liberties  and  Properties  to  be  tried,  even  by  the  greatest  Men  in  the  Kingdom,  without 
the  Judgment  of  a  Jury  of  their  Equals.  They  had  felt  the  terrible  effects  of  leaving  it  to 
the  Judgment  of  these  great  Men  to  say  what  was  scandalous  and  seditious,  false  or  ironical. 
And  if  the  Parliament  of  England  thought  this  Power  of  judging  was  too  great  to  be  trusted 
with  Men  of  the  first  Rank  in  the  Kingdom,  without  the  Aid  of  a  Jury,  how  sacred  soever 
their  Characters  might  be,  and  therefore  restored  to  the  People  their  original  Right  of 
tryal  by  Juries,  I  hope  to  be  excused  for  insisting,  that  by  the  Judgment  of  a  Parliament, 
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from  whence  an  Appeal  lies,  the  Jury  are  the  proper  Judges,  of  what  is  false  at  least,  if  not, 
of  what  is  scandalous  and  seditious.  This  is  an  Authority  not  to  be  denied,  it  is  as  plain  as  it 
is  great,  and  to  say,  that  this  Act  indeed  did  restore  to  the  People  Tryals  by  Juries,  which 
was  not  the  Practice  of  the  Star  Chamber,  but  that  did  not  give  the  Jurors  any  new  Authority, 
or  any  Right  to  try  Matters  of  Law,  I  say  this  Objection  will  not  avail;  for  I  must  insist,  that 
where  Matter  of  Law  is  complicated  with  Matter  of  Fact,  the  Jury  have  a  Right  to  determine 
both.  As  for  Instance;  upon  Indictment  for  Murder,  the  Jury  may,  and  almost  constantly  do, 
take  upon  them  to  Judge  whether  the  Evidence  will  amount  to  Murder  or  Manslaughter, 
and  find  accordingly;  and  I  must  say  I  cannot  see,  why  in  our  Case  the  Jury  have  not  at 
least  as  good  a  Right  to  say,  whether  our  News  Papers  are  a  Libel  or  no  Libel  as  another 
Jury  has  to  say,  whether  killing  of  a  Man  is  Murder  or  Manslaughter.  The  Right  of  the 
Jury,  to  find  such  a  Verdict  as  they  in  their  Conscience  do  think  is  agreeable  to  their  Evi- 
dence, is  supported  by  the  Authority  of  Bushel's  Case,  in  Vaughan's  Re  forts,  fag.  135. 
beyond  any  Doubt.  For,  in  the  Argument  of  that  Case,  the  Chief  Justice  who  delivered  the 

Opinion  of  the  Court,  lays  it  down  for  Law,  That  in  all  General      „      ,    ,  _ 

Vaughan  s  Ref 

Issues,  as  upon  Non  Cul.  in  Trefpass,  Non  Tort.  Nul  Disseizin  in 

p.  150. 

Assize,  &c.  tho'  it  is  Matter  of  Law,  whether  the  Defendant  is  a 

Disseizer,  &c.  in  the  f articular  Cases  in  Issue,  yet  the  Jury  find  not  (as  in  sfecial  Verdict) 
the  fact  of  every  Case,  leaving  the  Law  to  the  Court;  but  find  for  the  Plaintiff  or  Defendant 
ufon  the  Issue  to  be  tried,  wherein  they  resolve  both  Law  and  fact  comflicately.  It  appears 
by  the  same  Case,  that  tho'  the  discreet  and  lawful  Assistance  of  the  Judge,  by  Way  of 
Advice,  to  the  Jury,  may  be  useful;  yet  that  Advice  or  Direction  ought  always  to  be  ufon 
Suffosition,  and  not  fositive,  and  ufon  Coersion.  The  Reason  given 
in  the  same  Book  is  because  the  Judge  (as  Judge)  cannot  know 
what  the  Evidence  is  which  the  Jury  have,  that  is,  he  can  only 

know  the  Evidence  given  in  Court:  but  the  Evidence  which  the  Jury  have,  may  be  of  their 
own  Knowledge,  as  they  are  returned  of  the  Neighbourhood.  They  may  also  know  from  their 
own  Knowledge  the  Witnesses  to  be  stigmatized,  to  which  the  Court  may  be  strangers.  But 
what  is  to  my  Purpose,  is,  that  suppose  the  Court  did  really  know  all  the  Evidence  which  the 
Jury  know,  yet  in  that  Case  it  is  agreed,  That  the  Judge  and  Jury  may  differ  in  the  Result 
of  their  Evidence  as  well  as  two  Judges  may,  which  often  happens.  And  in  fag.  148.  the  Judge 
subjoins  the  Reason,  why  it  is  no  Crime  for  a  Jury  to  differ  in  Opinion  from  the  Court,  where 
he  says,  That  a  Man  ca?inot  see  with  another's  Eye,  nor  hear  by  another's  Ear;  no  more  can 
a  Man  conclude  or  infer  the  Thing  by  anothers  Understanding  or  Reasoning.  From  all  which 
(I  insist)  it  is  very  plain,  That  the  Jury  are  by  Law  at  Liberty  (without  any  affront  to  the 
Judgment  of  the  Court )  to  find  both  the  Law  and  the  Fact,  in  our  Case,  as  they  did  in  the  case 
I  am  speaking  to,  which  I  will  beg  Leave  just  to  mention,  and  it  was  this.  Mr.  Penn  and  Mead 
being  Quakers,  and  having  met  in  a  peaceable  Manner,  after  being  shut  out  of  their  Meeting 
House,  preached  in  Grace  Church  Street  in  London,  to  the  People  of  their  own  Perswasion, 
and  for  this  they  were  indicted;  and  it  was  said,  That  they  with  other  Persons,  to  the  Number 
of  300,  unlawfully  and  tumultuously  assembled,  to  the  Disturbance  of  the  Peace,  &c.  To  which 
they  pleaded,  Not  Guilty.  And  the  Petit  Jury  being  sworn  to  try  the  issue  between  the 
King  and  the  Prisoners,  that  is,  whether  they  were  Guilty,  according  to  the  Form  of  the 
Indictment?  Here  there  was  no  Dispute  but  they  were  assembled  together,  to  the  Number 
mentioned  in  the  Indictment;  But  whether  that  Meeting  together  was  riotously,  tumultuously, 
and  to  the  Disturbance  of  the  Peace?  was  the  question.  And  the  Court  told  the  Jury  it  was,  and 
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ordered  the  Jury  to  find  it  so;  For  (said  the  Court)  the  Meeting  was  the  Matter  of  Fact,  and 
that  is  confessed,  and  we  tell  you  it  is  unlawful,  for  it  is  against  the  Statute;  and  the  Meeting 
being  unlawful,  it  follows  of  Course  that  it  was  tumultuous,  and  to  the  Disturbance  of  the  Peace. 
But  the  Jury  did  not  think  fit  to  take  the  Court's  Word  for  it,  for  they  could  neither  find 
Riot,  Tumult,  or  any  Thing  tending  to  the  Breach  of  the  Peace  committed  at  that  Meeting; 
and  they  acquitted  Mr.  Pe?m  and  Mead.  In  doing  of  which  they  took  upon  them  to  judge  both 
the  Law  and  the  Fact,  at  which  the  Court  (being  themselves  true  Courtiers)  were  so  much 
offended,  that  they  fined  the  Jury  40  Marks  a  piece,  and  committed  them  till  paid.  But  Mr. 
Bushel,  who  valued  the  Right  of  a  Juryman  and  the  Liberty  of  his  Country  more  than  his  own, 
refused  to  pay  the  Fine,  and  was  resolved  (tho'  at  great  Expence  and  trouble  too)  to  bring, 
and  did  bring,  his  Habeas  Corpus,  to  be  relieved  from  his  Fine  and  Imprisonment,  and  he  was 
released  accordingly;  and  this  being  the  Judgment  in  his  Case,  it  is  established  for  Law,  That 
the  Judges,  how  great  soever  they  be,  have  no  Right  to  fine  imprison  or  punish  a  Jury,  for  not 
■finding  a  Verdict  according  to  the  Direction  of  the  Court.  And  this  I  hope  is  sufficient  to 
prove,  That  Jurymen  are  to  see  with  their  own  Eyes,  to  hear  with  their  own  Ears,  and  to  make 
use  of  their  own  Consciences  and  Understandings,  in  judging  of  the  Lives,  Liberties  or 
Estates  of  their  fellow  Subjects.  And  so  I  have  done  with  this  Point. 

Sir  Francis  and  the  Parson 

This  is  the  second  information  for  Libelling  of  a  Governour,  that  I  have  known  in 
America.  And  the  first,  tho'  it  may  look  like  a  Romance,  yet  as  it  is  true,  I  will  beg  Leave  to 
mention  it.  Governour  Nicholson,  who  happened  to  be  offended  with  one  of  his  Clergy, 
met  him  one  Day  upon  the  Road,  and  as  was  usual  with  him  (under  the  protection  of  his  Com- 
mission) used  the  poor  Parson  with  the  worst  of  Language,  threatened  to  cut  off  his  Ears, 
slit  his  Nose,  and  at  last  to  shoot  him  through  the  Head.  The  Parson  being  a  reverend 
Man,  continued  all  this  Time  uncovered  in  the  Heat  of  the  Sun,  until  he  found  an  op- 
portunity to  fly  for  it;  and  coming  to  a  Neighbours  House  felt  himself  very  ill  of  a 
Feaver,  and  immediately  writes  for  a  Doctor;  and  that  his  Physician  might  the  better 
judge  of  his  Distemper,  he  acquainted  him  with  the  Usage  he  had  received;  concluding 
that  the  Governour  was  certainly  mad,  for  that  no  Man  in  his  Senses  would  have  behaved 
in  that  manner.  The  Doctor  unhappily  shews  the  Parsons  Letter;  the  Governor  came  to 
hear  of  it;  and  so  an  Information  was  preferred  against  the  poor  Man  for  saying  he  believed 
the  Governour  was  mad;  and  it  was  laid  in  the  Information  to  be  false,  scandalous  and  wicked, 
and  wrote  with  Intent  to  move  Sedition  among  the  People,  and  bring  His  Excellency  into 
Contempt.  But  by  an  Order  from  the  late  Queen  Anne,  there  was  a  Stop  put  to  that  Prosecu- 
tion, with  sundry  others  set  on  foot  by  the  same  Governour,  against  Gendemen  of  the 
greatest  Worth  and  Honour  in  that  Government. 

The  Art  of  "Innuendo"  in  Informations 
And  may  not  I  be  allowed,  after  all  this,  to  say,  That  by  a  little  Countenance,  almost 
any  Thing  which  a  Man  writes,  may  with  the  Help  of  that  useful  Term  of  Art,  called  an 
Innuendo,  be  construed  to  be  a  Libel,  according  to  Mr.  Attorney's  Definition  of  it.  That 
whether  the  Words  are  spoke  of  a  Person  of  a  publick  Character,  or  of  a  private  Man,  whether 
dead  or  Living,  good  or  bad,  true  or  false  all  make  a  Libel;  for  according  to  Mr.  Attorney, 
after  a  Man  hears  a  Writing  read,  or  reads,  and  re-peats  it,  or  laughs  at  it,  they  are  all 
punishable.  It  is  true,  Mr.  Attorney  is  so  good  as  to  allow,  after  the  Party  knows  it  to  be  a 
Libel,  but  he  is  not  so  kind  as  to  take  the  Man's  Word  for  it. 
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Here  were  several  Cases  put  to  shew,  That  tho'  what  a  Man  writes  of  a  Gov- 
ernour  was  true,  proper  and  necessary,  yet  according  to  the  foregoing  Doctrine 
it  might  be  construed  to  be  a  Libel:  But  Mr.  Hamilton  after  the  Tryal  was 
over,  being  informed,  That  some  of  the  Cases  he  had  put,  had  really  happened 
in  this  Government,  he  declared  he  had  never  heard  of  any  such;  and  as  he 
meant  no  personal  Reflections,  he  was  sorry  he  had  mentioned  them,  and  there- 
fore they  are  omitted  here. 

Mr.  Hamilton.  If  a  Libel  is  understood  in  the  large  and  unlimited  Sense  urged  by  Mr. 
Attorney,  there  is  scarce  a  Writing  I  know  that  may  not  be  called  a  Libel,  or  scarce  any  Person 
safe  from  being  called  to  an  Account  as  a  Libeller:  For  Moses,  meek  as  he  was,  libelled  Cain; 
and  who  is  it  that  has  not  libelled  the  Devil?  For  according  to  Mr.  Attorney  it  is  no  Justifica- 
tion to  say  one  has  a  bad  Name.  Echard  has  libelled  our  good  King  William:  Burnet  has 
libelled  among  many  others  King  Charles  and  King  James;  and  Rafin  has  libelled  them  all. 
How  must  a  Man  speak  or  write,  or  what  must  he  hear,  read  or  sing?  Or  when  must  he 
laugh,  so  as  be  secure  from  being  taken  up  as  a  Libeller?  I  sincerely  believe,  that  were  some 
Persons  to  go  thro'  the  Streets  of  New-York  now-a-days,  and  read  a  Part  of  the  Bible,  if  it 
was  not  known  to  be  such,  Mr.  Attorney,  with  the  help  of  his  Innuendo's,  would  easily  turn 
it  into  a  Libel.  As  for  instance,  Is.  IX.  lb.  The  Leaders  of  the  Peofle  cause  them  to  err,  and 
they  that  are  led  by  them  are  destroyed.  But  should  Mr.  Attorney  go  about  to  make  this  a 
Libel,  he  would  read  it  thus;  The  Leaders  of  the  Peofle  (innuendo,  the  Governour  and 
Council  of  Nezv-York)  cause  them  (innuendo,  the  People  of  this  Province)  to  err,  and  they 
(the  People  of  this  Province  meaning)  that  are  led  by  them  (the  Governour  and  Council 
meaning)  are  destroyed  ( innuendo,  are  deceived  into  the  Loss  of  their  Liberty)  which  is  the 
worst  Kind  of  Destruction.  Or  if  some  Persons  should  publickly  repeat,  in  a  Manner  not 
pleasing  to  his  Betters,  the  10th  and  nth  Verses  of  the  LVI.  Chaf.  of  the  same  Book,  there 
Mr.  Attorney  would  have  a  large  Field  to  display  his  Skill,  in  the  artful  Application  of  his 
Innuendo's.  The  Words  are,  His  Watchmen  are  all  blind,  they  are  ignorant,  &c.  Yea,  they 
are  greedy  dogs,  that  can  never  have  enough.  But  to  make  them  a  Libel,  there  is  according 
to  Mr.  Attorney's  Doctrine,  not  more  wanting  but  the  Aid  of  his  Skill,  in  the  right  adapting 
his  Innuendo' s.  As  for  Instance;  His  Watchmen  (innuendo,  the  Governour's  Council  and 
Assembly)  are  all  blind,  they  are  ignorant  {innuendo,  will  not  see  the  dangerous  Designs 
of  His  Excellency)  Yea,  they  (the  Governour  and  Council  meaning)  are  greedy  Dogs,  which 
can  never  have  enough  ( innuendo,  enough  of  Riches  and  Power.)  Such  an  Instance  as  this 
is  seems  only  fit  to  be  laugh'd  at;  but  I  may  appeal  to  Mr.  Attorney  himself,  whether  these 
are  not  at  least  equally  proper  to  be  applied  to  His  Excellency  and  His  Ministers,  as  some 
of  the  Inferences  and  Innuendo's  in  his  Information  against  my  Client.  Then  if  Mr. 
Attorney  is  at  Liberty  to  come  into  Court,  and  file  an  Information  in  the  King's  Name, 
without  Leave,  who  is  secure,  whom  he  is  pleased  to  prosecute  as  a  Libeller?  And  as  the  Crown 
Law  is  contended  for  in  bad  Times,  there  is  no  Remedy  for  the  greatest  Oppression  of  this 
Sort,  even  tho  the  Party  prosecuted  is  acquitted  with  Honour.  And  give  me  Leave  to  say, 
as  great  Men  as  any  in  Britian,  have  boldly  asserted,  That  the  Mode  of  Prosecuting  by 
Information  (when  a  Grand  Jury  will  not  find  Billa  vera)  is  a  national  Grievance,  and 
greatly  inconsistent  with  that  Freedom,  which  the  Subjects  of  England  enjoy  in  most  other 
Cases.  But  if  we  are  so  unhappy  as  not  to  be  able  to  ward  off  this  Stroke  of  Power  directly,  yet 
let  us  take  Care  not  to  be  cheated  out  of  our  Liberties,  by  Forms  and  Appearances;  let  us 
always  be  sure  that  the  Charge  in  the  Information  is  made  out  clearly  even  beyond  a  Doubt; 
for  tho  Matters  in  the  Information  may  be  called  Form  upon  Tryal,  yet  they  may  be,  and 
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often  have  been  found  to  be  Matters  of  Substance  upon  giving  Judgment. 

Note:  The  warning  to  the  jury  against  being  too  much  swayed  by  the  instructions 
of  the  Court  (which  follows  in  the  next  paragraph)  was  a  bold  utterance.  The  resentment 
of  the  Chief  Justice  is  expressed  when  he  gives  his  charge  a  little  later. 

Gentlemen;  The  Danger  is  great,  in  Proportion  to  the  Mischief  that  may  happen, 
through  our  too  great  Credulity.  A  proper  Confidence  in  a  Court,  is  commendable;  but  as  the 
Verdict  (what  ever  it  is)  will  be  yours,  you  ought  to  refer  no  Part  of  your  Duty  to  the  Dis- 
cretion of  other  Persons.  If  you  should  be  of  the  Opinion,  that  there  is  no  Falshood  in  Mr. 
Xenger's  Papers,  you  will,  nay  (pardon  me  for  the  Expression)  you  ought  to  say  so;  because  you 
don't  know  whether  others  (I  mean  the  Court)  may  be  of  that  Opinion.  It  is  your  Right  to 
do  so,  and  there  is  much  depending  upon  your  Resolution,  as  well  as  upon  your  Integrity. 

Historical  Anecdotes  of  Love  of  Liberty 

The  loss  of  liberty  to  a  generous  Mind,  is  worse  than  Death;  and  yet  we  know  there 
have  been  those  in  all  Ages,  who  for  die  sake  of  Preferment,  or  some  imaginary  Honour,  have 
freely  lent  a  helping  Hand,  to  oppress,  nay  to  destroy  their  Country.  This  brings  to  my  Mind 
that  saying  of  the  immortal  Brutus,  when  he  look'd  upon  the  Creatures  of  Cdzsar,  who  were 
very  great  Men,  but  by  no  Means  good  Men.  11  You  Romans  said  Brutus,  if  yet  I  may  call  you 
"so,  consider  what  you  are  doing;  remember  that  you  are  assisting  Cxsar  to  forge  those  very 
"Chains,  which  one  day  he  will  make  your  selves  wear?'  This  is  what  every  Man  (that  values 
Freedom)  ought  to  consider:  He  should  act  by  Judgment  and  not  by  Affection  or  Self-Interest; 
for,  where  those  prevail,  No  Ties  of  either  Country  or  Kindred  are  regarded;  as  upon  the 
other  Hand,  the  Man,  who  loves  his  Country,  prefers  it's  Liberty  to  all  other  Considerations, 
well  knowing  that  without  Liberty,  Life  is  a  Misery. 

A  famous  Instance  of  this  you  will  find  in  the  History  of  another  brave  Roman  of  the 
same  Name,  I  mean  Lucius  Junius  Brutus,  whose  story  is  well  known  and  therefore  I  shall 
mention  no  more  of  it,  than  only  to  shew  the  Value  he  put  upon  the  Freedom  of  his  Country. 
After  this  great  Man,  with  his  Fellow  Citizens  whom  he  had  engag'd  in  the  Cause,  had 
banish'd  Tarquin  the  Proud,  the  last  King  of  Rome,  from  a  Throne  which  he  ascended  by 
inhuman  Murders  and  possess'd  by  the  most  dreadful  Tyranny  and  Proscriptions,  and  had 
by  this  Means,  amass'd  incredible  Riches,  even  sufficient  to  bribe  to  his  Interest,  many  of 
the  young  Nobility  of  Rome,  to  assist  him  in  recovering  the  Crown;  but  the  Plot  being  dis- 
covered, the  principal  Conspirators  were  apprehended,  among  whom  were  two  of  the  Sons  of 
Junius  Brutus.  It  was  absolutely  necessary  that  some  should  be  made  Examples  of,  to  deter 
odiers  from  attempting  the  restoring  of  Tarquin  and  destroying  the  Liberty  of  Rome.  And 
to  effect  this  it  was,  that  Lucius  Junius  Brutus,  one  of  the  Consuls  of  Rome,  in  the  Presence 
of  the  Roman  People,  sat  Judge  and  condemned  his  own  Sons,  as  Traitors  to  their  Country: 
And  to  give  the  last  Proof  of  his  exalted  Virtue,  and  his  Love  of  Liberty:  He  with  a  Firmness 
of  Mind,  (only  becoming  so  great  a  Man)  caus'd  their  Heads  to  be  struck  off  in  his  own 
Presence;  and  when  he  observ'd  that  his  rigid  Virtue,  occasion'd  a  sort  of  Horror  among  the 
People,  it  is  observ'd  he  only  said.  "My  Fellow-Citizens,  do  not  think  that  this  Proceeds 
"  from  any  Want  of  natural  Affection:  No,  the  Death  of  the  Softs  of  Brutus  can  affect  Brutus 
"  only;  but  the  Loss  of  Liberty  will  affect  my  Country."  Thus  highly  was  Liberty  esteem'd 
in  those  Days  that  a  Father  could  sacrifice  his  Sons  to  save  his  Country,  But  why  do  I  go  to 
Heathen  Rome,  to  bring  Instances  of  the  Love  of  Liberty,  the  best  Blood  in  Britain  has  been 
shed  in  the  Cause  of  Liberty;  and  the  Freedom  we  enjoy  at  this  Day,  may  be  said  to  be 
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(in  a  great  measure)  owing  to  the  glorious  Stand  the  famous  Hamden,  and  other  of  our 
Countrymen,  made  against  the  arbitrary  Demands,  and  illegal  Impositions,  of  the  Times  in 
which  they  lived;  who  rather  than  give  up  the  Rights  of  Englishmen,  and  submit  to  pay 
an  illegal  Tax,  of  no  more,  I  think,  than  3  shillings,  resolv'd  to  undergo,  and  for  the 
Liberty  of  their  Country  did  undergo  the  greatest  Extremities,  in  that  arbitrary  and  terrible 
Court  of  Star  Chamber,  to  whose  arbitrary  Proceedings,  (it  being  compos'd  of  the  principal 
Men  of  the  Realm,  and  calculated  to  support  arbitrary  Government)  no  Bounds  or  Limits 
could  be  set,  nor  could  any  other  Hand  remove  the  Evil  but  a  Parliament. 

The  Grand  Peroration 

Note:  These  paragraphs  afford  a  fitting  close  to  an  address  which  has  few  equals 
for  learning  and  cogency  in  the  oratory  of  the  Colonial  Period.  The  eloquent  peroration 
brings  to  the  conclusion  of  the  speech  a  strong  emotional  appeal  which  jurors  and 
spectators  found  tremendously  effective. 

Power  may  justly  be  compar'd  to  a  great  River,  while  kept  within  it's  due  Bounds,  is 
both  Beautiful  and  Useful;  but  when  it  overflows  it's  Banks,  it  is  then  too  impetuous  to  be 
stemmed,  it  bears  down  all  before  it,  and  brings  Destruction  and  Desolation  wherever  it 
comes.  If  then  this  is  the  Nature  of  Power,  let  us  at  least  do  our  Duty,  and  like  wise  Men 
(who  value  Freedom)  use  our  utmost  Care  to  support  Liberty,  the  only  Bulwark  against 
lawless  Power,  which  in  all  Ages  has  sacrificed  to  it's  wild  Lust  and  boundless  Ambition,  the 
Blood  of  the  best  Men  that  ever  liv'd. 

I  hope  to  be  pardon'd  Sir  for  my  Zeal  upon  this  Occasion;  it  is  an  old  and  wise  Caution. 
That  taken  our  Neighbours  House  is  on  Fire,  we  ought  to  take  Care  of  our  own.  For  tho' 
Blessed  be  God,  I  live  in  a  Government  where  Liberty  is  well  understood,  and  freely  enjoy'd: 
yet  Experience  has  shewn  us  all  (I'm  sure  it  has  to  me)  that  a  bad  Precedent  in  one  Govern- 
ment, is  soon  set  up  for  an  Authority  in  another;  and  therefore  I  cannot  but  think  it  mine, 
and  every  Honest  man's  Duty,  that  (while  we  pay  all  due  Obedience  to  Men  in  Authority) 
we  ought  at  the  same  time  to  be  upon  our  Guard  against  Power,  wherever  we  apprehend 
that  it  may  affect  ourselves  or  our  Fellow-Subjects. 

I  am  truly  very  unequal  to  such  can  Undertaking  on  many  Accounts.  And  you  see  I 
labour  under  the  Weight  of  many  Years,  and  am  born  down  with  great  Infirmities  of  Body; 
yet  Old  and  Weak  as  I  am,  I  should  think  it  my  Duty  if  required,  to  go  to  the  utmost  Part  of 
the  Land,  where  my  Service  could  be  of  any  Use  in  assisting  to  quench  the  Flame  of  Prose- 
cutions upon  Informations,  set  on  Foot  by  the  Government,  to  deprive  a  People  of  the  Right 
of  Remonstrating,  (and  complaining  too)  of  the  arbitrary  Attempts  of  Men  in  Power.  Men 
who  injure  and  oppress  the  People  under  their  Administration  provoke  them  to  cry  out  and 
complain;  and  then  make  that  very  Complaint  the  Foundation  for  new  Oppressions  and 
Prosecutions.  I  wish  I  could  say  there  were  no  Instances  of  this  Kind.  But  to  conclude;  the 
Question  before  the  Court  and  you  Gentlemen  of  the  Jury,  is  not  of  small  nor  private  Con- 
cern, it  is  not  the  Cause  of  the  poor  Printer,  nor  of  New-York  alone,  which  you  are  now- 
trying:  No!  It  may  in  it's  Consequence,  affect  every  Freeman  that  lives  under  a  British 
Government  on  the  main  of  America.  It  is  the  best  Cause.  It  is  the  Cause  of  Liberty;  and 
I  make  no  Doubt  but  your  upright  Conduct,  this  Day,  will  not  only  entide  you  to  the  Love 
and  Esteem  of  your  Fellow-Citizens;  but  every  Man  who  prefers  Freedom  to  a  Life  of 
slavery  will  bless  and  honour  You,  as  Men  who  have  baffled  the  Attempt  of  Tyranny;  and 
by  an  impartial  and  uncorrupt  Verdict,  have  laid  a  noble  Foundation  for  securing  to  ourselves, 
our  Posterity,  and  our  Neighbours,  That,  to  which  Nature  and  the  Laws  of  our  Country  have 
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given  us  a  Right, — the  Liberty — both  of  exposing  and  opposing  arbitrary  Power  (in  these 
Parts  of  the  World,  at  least)  by  speaking  and  writing  Truth. 

Note:  It  was  originally  intended  that  Zenger  himself  should  make  a  plea  to  the 
jury;  and  though,  wisely  enough,  the  case  was  allowed  to  go  to  the  jury  after  the  close 
of  Hamilton's  eloquent  appeal,  it  may  not  be  amiss  to  print  here  what  the  prisoner  had 
written  out  for  that  occasion  (Alexander  Papers,  N.  Y.  Public  Library,  quoted  by 
Cheslaw): 

"May  it  please  your  Honors  and  you  Gentlemen  of  the  Jury,  I  have  now  made  the 
Best  Defense  I  can  against  the  heavy  charge  of  his  Majesties  Attorney  General  that  I 
am  a  seditious  person.  You  gentlemen  of  the  Jury  know  me,  that  I  have  lived  very 
Peacably  in  this  province.  That  I  have  in  this  case  followed  my  Trade  for  the  Support 
of  my  family  and  think  they  have  not  proved  proof  that  the  papers  I  am  prosecuted 
for  are  Either  false  scandalous  fictitious  or  seditious,  but  have  proved  strong  proof  to 
the  contrary. 

"Gentlemen,  hard  is  my  case.  Here  I  have  Iain  almost  twelve  month  in  gaol  and 
my  family  has  been  supported  by  the  charity  of  good  honest  people  which  other  ways  must 
have  starved,  thus  I  have  been  deprived  by  this  Long  and  Tedious  confinement  from 
following  my  Business  and  paying  my  Just  Debts.  My  Parents  and  Self  fled  from  a 
country  where  oppression  Tyranny  and  arbitrary  power  had  ruined  almost  all  the  people 
and  by  the  Generous  bounty  of  her  most  gracious  majestie  Queen  Ann  of  pious  memory 
we  were  provided  for  in  this  Province  where  I  have  since  lived  and  to  you  gentlemen  I 
appeal  for  my  Just  Character.  Tis  you  that  are  this  Day  to  pronounce  me  guilty  or  inno- 
cent and  if  for  Declaring  the  Truth  I  am  to  suffer  still  greater  punishment  than  almost 
a  years  Imprisonment,  let  it  be  such  a  punishment  as  will  make  an  end  of  my  Life,  for 
I  can't  Bear  the  thought  of  having  my  family  starve  and  my  poor  little  babes  crying  for 
Bread  and  I  not  in  a  capacity  to  Reliev  them.  To  punish  a  man,  Gentlemen,  for  telling 
the  truth  no  Human  Law  can  Exact  because  it  opposes  the  Divine  Laws  of  God  set  forth 
in  his  Holy  Scripture.  I  shall  take  up  no  more  of  your  time  gentlemen,  only  to  beg  that 
the  Golden  Rule  of  doing  as  you  be  done  by  will  have  its  due  weight  on  your  considera- 
tion upon  my  affair  and  to  you  Gentlemen  I  submit  myself  and  from  you  expect  the 
Justice  due  to  me." 

The  Attorney  General's  Concluding  Remarks 
Here  Mr.  Attorney  observed,  that  Mr.  Hamilton  had  gone  very  much  out  of  the  Way,  and 
had  made  himself  and  the  People  very  merry:  But  that  he  had  been  citing  Cases,  not  at 
all  to  the  Pur-pose;  he  said,  there  was  no  such  Cause  as  Mr.  Bushel's  or  Sir  Edward  Hales 
before  the  Court;  and  he  could  not  find  out  what  the  Court  or  Jury  had  to  do  with 
Dispensations,  Riots  or  unlawful  Assemblies:  All  that  the  Jury  had  to  consider  of  was 
Mr.  Zenger's  Printing  and  Publishing  two  scandalous  Libels,  which  very  highly  reflected 
on  his  Excellency  and  the  principal  Men  concern' d  in  the  Administration  of  this  Govern- 
ment, which  is  confess1  d.  That  is,  the  Printing  and  Publishing  of  the  Journals  set  forth 
in  the  Information  is  confessed.  And  concluded  that  as  Mr.  Hamilton  had  confessed  the 
Printing,  and  there  could  be  no  doubt  but  they  were  scandalous  Papers,  highly  reflecting 
upon  his  Excellency,  and  the  principal  Magistrates  in  the  Province.  And  therefore  he 
made  no  Doubt  but  the  Jury  would  find  the  Defendant  Guilty,  and  would  refer  to  the 
Court  for  their  Direction. 

The  Chief  Justice's  Charge  to  the  Jury 
Note:  It  is  almost  as  though  De  Lancey  apologized  for  delivering  any  charge 
at  all.  But  the  real  weakness  of  his  position  was  that  he  had  been  maneuvered  into 
allowing  the  case  to  go  to  the  jury,  even  while  he  protested  there  was  nothing  for  them 
to  decide.  It  is  evident  that  he  was  overawed  and  realized  that  Hamilton  dominated 
the  scene. 

Mr.  Ch.  Just.  Gentlemen  of  the  Jury.  The  great  Pains  Mr.  Hamilton  has  taken,  to 
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shew  how  little  Regard  Juries  are  to  Pay  to  the  Opinion  of  the  Judges;  and  his  insisting 
so  much  upon  the  Conduct  of  some  Judges  in  Tryals  of  this  kind;  is  done  no  doubt,  with  a 
Design  that  you  should  take  but  very  little  Notice,  of  what  I  might  say  upon  this  Occasion. 
I  shall  therefore  only  observe  to  you  that,  as  the  Facts  or  Words  in  the  Information  are 
confessed:  The  only  Thing  that  can  come  in  Question  before  you  is,  whether  the  Words  as 
set  forth  in  the  Information  make  a  Lybel.  And  that  is  a  Matter  of  Law,  no  Doubt,  and  which 
you  may  leave  to  the  Court.  But  I  shall  trouble  you  no  further  with  any  Thing  more  of  my 
own,  but  read  to  you  the  Words  of  a  learned  and  upright  Judge*  in  a  case  of  the  like  Nature. 

'  To  say  that  corrupt  Officers  are  appointed  to  administer  A  fairs,  is  certainly  a  Reflection 
'  on  the  Govermnent.  If  People  should  not  be  called  to  account  for  possessing  the  People 
'  with  an  ill  Opinion  of  the  Government,  no  Gover?iment  can  subsist,  For  it  is  very  necessary 
1  for  all  Governments  that  the  People  should  have  a  good  Opinion  of  it.  And  nothing  can 
'  be  worse  to  any  Government,  than  to  endeavour  to  procure  Animosities;  as  to  the  Manage- 
'  ment  of  it,  this  has  been  always  looked  upon  as  a  Crime,  and  no  Government  can  be  safe 
1  without  it  be  punished. 

'  Now  you  are  to  consider,  whether  these  Words  I  have  read  to  you,  do  not  tend  to 
'  beget  an  ill  Opinion  of  the  Administration  of  the  Government?  To  tell  us,  that  those  that 
'  are  employed  know  nothing  of  the  Matter,  and  those  that  do  know  are  not  employed.  Men 
1  are  not  adapted  to  Offices,  but  Of  ices,  to  Men,  out  of  a  particular  Regard  to  their  Interest, 
'  and  not  to  their  Fitness  for  the  Places;  this  is  the  Purport  of  these  Papers. 

Mr.  Hamilton.  I  humbly  beg  Your  Honours  Pardon:  I  am  very  much  misapprehended, 
if  you  suppose  what  I  said  was  so  designed. 

Sir,  you  know;  I  made  an  Apology  for  the  Freedom  I  found  my  self  under  a  Necessity 
of  using  upon  this  Occasion.  I  said,  there  was  Nothing  personal  designed;  it  arose  from  the 
Nature  of  our  Defence. 

Not  Guilty!  Three  Huzzas! 
The  Jury  withdrew  and  in  a  small  Time  returned  and  being  asked  by  the  Clerk  whether 
they  were  agreed  of  their  Verdict,  and  whether  John  Peter  TLenger  was  guilty  of  Printing 
and  Publishing  the  Libels  in  the  Information  mentioned:  They  answered  by  Thomas  Hunt, 
their  Foreman,  Not  Guilty,  Upon  which  there  were  three  Huzzas  in  the  Hall,  which  was 
crowded  with  People  and  the  next  Day  I  was  discharged  from  my  Imprisonment. 

Note:  "Three  Huzzas"  is  evidently  a  considerable  understatement.  The  lawyer-historian 
William  Smith  says,  "The  impetuous  acclamation  shouted  by  the  audience  shook  the  Hall, 
and  a  mixture  of  amazement,  terror,  and  wrath  appeared  in  the  bench."  {Continuation  of 
The  History  of  New  York,  pp.  22-23)  The  jubilant  crowd  then  adjourned  to  the  Black 
Horse  Tavern  to  celebrate  the  victory. 

It  may  be  pointed  out,  in  conclusion,  that  the  influence  of  the  Zenger  case  and  trial 
on  the  growth  of  the  idea  of  liberty  in  the  Colonies  and  in  England  was  far  greater 
than  its  effect  on  the  laws.  Indeed,  its  immediate  legal  effect  was  nil,  since  it  was 
commonly  regarded  as  a  decision  outside  the  law.  Moreover,  its  ultimate  effect  on  law 
is  doubtful,  though  it  was  cited  by  Alexander  Hamilton  in  the  influential  Croswell  case. 
That  Andrew  Hamilton's  decisive  argument  embodied  legal  doctrine  far  ahead  of  its 
time  is  shown,  however,  by  the  fact  that  its  two  chief  principles — truth  as  a  defense  in  a 
libel  action,  and  the  right  of  the  jury  to  judge  both  law  and  fact  in  such  cases — were 
ultimately  adopted  very  generally  in  our  fundamental  and  statutory  law. 

A  sequel  to  the  Case  and  Tryal  is  found  in  a  newspaper  controversy  over  Hamilton's 
handling  of  the  case  and  his  argument  before  the  jury.  This  began  with  two  attacks  by 


*Ch.  J.  Holt  in  Tutchin's  Case. 
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lawyers  residing  in  the  English  Colony  on  the  island  of  Barbados,  which  appeared  first  in 
Samuel  Keimer's  Barbados  Gazette.  It  was  continued  by  James  Alexander's  reply,  which  ran 
in  four  numbers  of  the  Pennsylvania  Gazette,  Benjamin  Franklin's  paper  (Nov.  iy,  20; 
Dec.  I,  8).  This  reply  has  been  referred  to  in  the  "Introduction"  to  the  present  reprint. 

The  articles  by  the  Barbados  lawyers  were  later  reprinted  with  the  Case  and  Tryal  by 
Howell.  Probably  most  lawyers  disapproved  of  Hamilton's  conduct  from  the  legalistic  stand- 
point. Certainly  William  Smith,  who  had  been  drawn  into  the  Zenger  case  because  he  had 
been  retained  to  contest  Cosby's  rapacious  land-grabbing  policy,  discountenanced  (at  least  in 
his  old  age)  Hamilton's  "fraudful"  argument.  (See  Continuation,  cited  above.) 

But,  as  it  has  been  pointed  out  in  our  Notes  and  Introuduction,  the  Zenger  case  is  to 
be  regarded,  first,  as  a  landmark  in  the  development  of  the  idea  of  civil  liberty  in  the 
Colonies  and,  second,  as  a  basis  (in  part,  at  least)  for  a  legal  doctrine  which  was  to  be 
adopted  many  years  later. 


APPENDIX 


City  of  |  \  T  a  Common  Council,  held  at  the  City-Hall  of  the  said  City  on 
New-York.  J      '  Am.  Tuesday  the  Sixteenth  Day  of  September,  Anno  Dom.  1735. 

PRESENT. 

Paul  Richards  Esq ;  Mayor. 

Gerardus  Stuyvesant  Esq;  Deputy-Mayor. 

Daniel  H  or  smart  den,  Esq ;  Recorder. 

ALDERMEN. 

William  Roome  Esq;  John  Walter  Esq;  Stephen  Bayard  Esq; 

Simon  Johnson  Esq ;  Christopher  Fell  Esq ;  Johannes  Burger  Esq ; 

ASSISTANTS. 

Mr.  Johannes  Waldron.  Mr.  /o/sra  Moore.  Mr.  Charles  LeRoux. 

Mr.  £^  Myer.  Mr.  7o^»  Fr^</.  Evert  Byvanck. 

Ordered,  7\6<j/  Andrew  Hamilton,  £i^;  0/  Philadelphia,  Barrister  at  Law,  be  presented 
with  the  Freedom  of  this  Corporation;  and  that  Alderman  Bayard,  Alderman  Johnson,  and 
Alderman  Fell,  be  a  Committee  to  bring  in  a  Draught  thereof, 

City  of     )         A   T  a  Common-Council,  held  at  the  City-Hall  of  the  said  City  on 
New-York,  j     '  ±\.Monday  the  twenty  Ninth  Day  of  September,  being  the  Feast  Day 
of  St.  Michael  the  Archangel  Anno  Dom.  1735. 

PRESENT. 

Paul  Richards  Esq;  Mayor. 

Daniel  Horsmanden,  Esq;  Recorder. 

ALDERMEN. 

John  Walter  Esq; 
Christopher  Fell,  Esq ; 

ASSISTANTS. 

Mr.  Charles  LeRoux. 
Mr.  Evert  Byvank. 

Stephen  Bayard,  Simon  Johnson  and  Christopher  Fell,  Esqrs.  Alderman,  to  whom  it 
was  referred  to  prepare  the  Draught  of  the  Freedom  of  this  Corporation,  to  be  presented  to 
Andrew  Hamilton  Esq;  make  their  Report  thereon,  in  the  Words  following  (to  wit)  That 
they  have  prepared  the  Form  of  the  Grant,  to  the  said  Andrew  Hamilton,  Esq;  of  the  Free- 
dom of  the  City  of  New- York,  in  these  words  (to  wit). 

City  of     )  pAUL  RICHARDS  Esq;  the  Recorder  Aldermen  and  Assistants  of 

New-York.  f  the  City  of  New-York,  convened  in  Common-Council,  To  all  whom 

these  Presents  shall  come  Greeting.  WHEREAS,  Honour  is  the  Just 
Reward  of  Virtue,  and  publick  Benefits  demand  a  publick  Acknowledgement.  We  therefore, 
under  a  grateful  Sense  of  the  remarkable  Service,  done  to  the  Inhabitants  of  this  City  and 
Colony,  by  Andrew  Hamilton,  Esq;  of  Pennsilvauia,  Barrister  at  Law,  by  his  Learned  and 
generous  Defence  of  the  Rights  of  Mankind,  and  the  Liberty  of  the  Press,  in  the  Case  of 
John  Peter  Zenger,  lately  tried  on  an  Information  exhibited  in  the  Supream-Court  of  this 
Colony,  do  by  these  Presents,  bear  to  the  said  Andrew  Hamilton  Esq;  the  publick  Thanks 
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William  Roome,  Esq ; 
Simon  Johnson,  Esq ; 

Mr.  Johannes  Waldron. 
Mr.  John  Fred. 


Stephen  Bayard,  Esq ; 
Johannes  Burger  Esq ; 

Mi.-Henry  Bogart. 


THE  CASE  AND  TRYAL 

of  the  Freemen  of  this  Corporation  for  that  signal  Service,  which  he  Chearfully  undertook 
under  great  Indisposition  of  Body,  and  generously  performed,  refusing  any  Fee  or  Reward: 
And  in  Testimony  of  our  great  Esteem  for  his  Person,  and  Sense  of  his  Merit,  do  hereby 
present  him  with  the  Freedom  of  this  Corporation.  These  are  therefore  to  Certify  and  De- 
clare, that  the  said  Andrew  Hamilton  Esq;  is  hereby  admitted,  received  and  allowed  a  free- 
man and  Citizen  of  the  said  City:  To  Have,  Hold,  Enjoy  and  Partake  of  all  the  Benefits, 
Liberties,  Priviledges,  Freedoms  and  Immunities  whatsoever  granted  or  belonging  to  a 
Freeman  and  Citizen  of  the  same  City.  In  Testimony,  whereof  the  Common  Council  of  the 
said  City,  in  Common  Council  assembled,  have  caused  the  Seal  of  the  said  City  to  be  here- 
unto affixed  this  Twenty  Ninth  Day  of  September.  Anno  Domini  One  Thousand  Seven 
Hundred  and  Thirty  Five. 

By  Order  of  the  Common  Council 

William  Sharpas.  Clerk 

And  we  do  farther  Re  fort,  that  sundry  of  the  Members  of  this  Corporation  and 
Gentlemen  of  this  City  have  voluntarily  Contributed  sufficient  for  a  Gold  Box  of  five 
Ounces,  and  a  half  for  Inclosing  the  Seal  of  the  said  Freedom;  Upon  the  Lid  of  which, 
we  are  of  Opinion  should  be  engraved  the  Arms  of  the  City  of  New- York:  Witness  Our 
Hands  this  Twenty  Ninth  day  of  September,  1735. 

Stephen  Bayard. 
Simon  Johnson. 
Christopher  Fell. 

Which  Report  is  approved  by  this  Court,  and  Ordered,  That  the  Freedom  and  Box 
be  forthwith  made,  pursuant  to  the  said  Report,  and  that  Mr.  Sharpas,  the  Common  Clerk 
of  this  City,  do  affix  the  Seal  to  the  same  Freedom,  and  inclose  it  in  the  said  Box. 

Mr.  Alderman  Bayard  going  to  Philadelphia  and  offering  to  be  the  Bearer  of  the  said 
Freedom  to  Mr.  Hamilton,  Ordered,  That  Mr.  Sharpas,  deliver  it  to  Alderman  Bayard  for 
that  Purpose;  and  that  Alderman  Bayard  do  deliver  it  to  Mr.  Hamilton,  with  Assurances  of 
the  great  Esteem,  that  this  Corporation  have  for  his  Person  and  Merit. 

City  of     )  at  a  Common-Council,  held  at  the  City-Hall  of  the  said  City,  on 

New-York,  j  Wednesday  the  fifteenth  Day  of  October,  Anno  Domini  1735. 

PRESENT. 

Paul  Richards,  Esq ;  Mayor. 

Daniel  Horsemanden,  Esq ;  Recorder 

ALDERMEN. 

John  Walter,  Esq ;  William  Roome,  Esq ; 

Simon  Johnson,  Esq ;  Johannes  Burger,  Esq ; 

ASSISTANTS. 

Mr.  Johannes  Waldron,  Mr.  Gerrardus  Beekman,         Mr.  Henry  Bogart. 

Mr.  Abraham  de  Peyster,         Mr.  Peter  Stoutenburgh. 

Ordered,  That  the  Freedom,  granted  by  this  Corporation,  to  Andrew  Hamilton,  Esq; 
with  the  Report  of  the  Committee,  for  preparing  a  Draught  of  the  same  and  the  Order  of 
this  Court,  thereon,  may  be  printed. 

William  Sharpas. 
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OF  JOHN  PETER  ZENGER 

Round  on  the  Lid  of  the  Box  mentioned  in  the  above  said  Report  and  Order,  there  is  engraved 
not  only  the  Arms  of  the  City  of  New-York,  but  also  this  Motto  in  a  Garter; 

DEMERSAE  LEGES— TIMEFACTA  LIBERTAS— HAEC  TANDEM  EMERGUNT. 
On  the  inner  Side  of  the  Lid  of  the  Box  shewing  it  self  at  the  same  Time  with  the  Certificate  of 
the  Freedom;  There  is  Engraven  in  a  flying  Garter,  these  Words. 

NON  NUMMIS— VIRTUTE  PARATUR. 
An  an  Incentive  to  publick  Virtue,  on  the  Front  of  the  Rim  of  the  said  Box,  there  is  Engraven 
a  Part  of  Tully's  Wish; 

ITA  CUIQUE  EVENIAT,  UT  DE  REPUBLICA  MERUIT. 
Which   Freedom   and   Box   was  presented   in   the   Manner  that  had   been   directed,    and  gratefully 
accepted  by  the  said  Andrew  Hamilton,  Esq; 


TWO  HUNDRED  AND  FORTY  COPIES  OF  THE  CASE  AND  TRYAL  OF  JOHN 
PETER  ZENGER  —  BEING  VOLUME  II  OF  OLDTIME  COMMENTS  ON  JOUR- 
NALISM—WERE PRINTED  AT  THE  PRESS  OF  THE  CRIPPLED  TURTLE  IN 
DECEMBER  1954  FOR  PRIVATE  DISTRIBUTION.  THE  TYPE  IS  LINOTYPE'S 
CASLON  OLD  FACE,  10-POINT  ON  A  12-POINT  BODY.  COMPOSITION  WAS 
DONE  BY  ROBERT  VANCE  AND  STUDENTS  AT  THE  LINOTYPE  SCHOOL, 
SCHOOL  OF  JOURNALISM,  UNIVERSITY  OF  MISSOURI,  WORKING  UNDER 
THE  DIRECTION  OF  THOMAS  H.  BELL.  PRESSWORK  WAS  BY  VICTOR 
HOFBAUER,  AND  THE  BINDING  BY  THE  E.  W.  STEPHENS  COMPANY, 
COLUMBIA,  MISSOURI.  THIS  IS  COPY  NO. 
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